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Authors’ Note on the 
Noncompete Agreement 
Subsequent to publication of “Out- 
running Contractual Noncompete Un- 
dertakings. . .” in the December Bar 
Journal, the 11th Circuit let stand a 
declaratory judgment approving an 
employee’s deliberate strategy of mov- 
ing from Florida to Georgia, mislead- 
ing his employer, and racing to the 
courthouse to take advantage of the 
federal “first-filed” rule and void his 
noncompete agreement (“NCA”) under 
Georgia law. Manuel v. Convergys 
Corp., 2005 U.S. App. LEXIS 24549 
(11th Cir. November 15, 2005). 
Because the former employer sought 
to enforce an NCA against an em- 
ployee living and working in Georgia, 
the court held Georgia’s connections 
to the action were not “slight or manu- 
factured” and refused to disturb the 
presumption favoring the “first filed” 
Georgia suit. However, it also appears 
the former employer may have erred 
strategically in arguing for the appli- 
cation of Ohio law and filing the sub- 
sequent suit in Ohio, rather than 
Florida, where the employee had 
worked and entered into the NCA. 
CourTNEY B. WILSON 
DonaLp W. BENSON 


Author’s Response to 
Valued Policy Law Article 
In “Florida’s ‘Valued Policy Law’: 


Clarifying Some Recent Misconcep- 
tions” (Dec. 2005), Mr. Richards seems 
to miss the point of my earlier April 
2005 article. In short, it is precisely the 
simplicity of the now amended valued 
policy law that militated against the 
position taken by the Fourth District 
Court of Appeal in Meirzwa v. Florida 
Windstorm Underwriting Ass’n, 877 
So.2d 774 (Fla. 4th DCA 2004). 

First, it is important to note that the 
aspect of F. S. §627.702(1) (2004), de- 
fended by Mr. Richards, no longer pro- 
vides double recovery for insureds with 
multiple insurance policies covering 
separate perils that combine to ren- 
der a property a total loss. It was that 
novel interpretation of the law by the 
Mierzwa court that proved such a 
shock to carriers and the legislature 
acted swiftly to correct it during the 
2005 legislative session. 

While discussion of the earlier ver- 
sion of the valued policy law is largely 
an academic exercise, Mr. Richards is 
correct that there were cases that held 
insureds were entitled to multiple re- 
coveries if they had multiple policies 
covering the same risk. What distin- 
guishes those cases from Mierzwa is 
that the policies provided coverage for 
the same peril. Thus, as the valued 
policy law spoke of “a covered peril,” 
the provision of double recovery made 
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PRESIDENT’S PAGE 


By Alan B. Bookman 


The Bar’s Scorecard: The Membership Opinion Survey 


he Florida Bar, along with 
its sections and divisions, 
has always placed great 
emphasis on providing 
the lawyers of Florida with high 
quality educational opportunities. 

Based on your responses to the 
2005 Membership Opinion Survey, 
we now know we’re doing a good job. 

Results from that survey show 
that you highly regard The Florida 
Bar’s continuing legal education 
seminars. This year, 91 percent told 
us that the quality of the Bar CLE 
seminars is either excellent or good. 
CLE programs received the high- 
est “desirability” score of all 21 
listed Bar programs and services. 
That’s good news to all the volun- 
teers and the professional staff at 
the Bar who help facilitate this ef- 
fort to provide approximately 85 
quality CLE seminars annually. 
Also well received were the Bar’s 
CLE practice manuals. Covering 
many areas of the law, these publi- 
cations are viewed very favorably. 
According to the survey, 94 percent 
rated these publications as either 
desirable or highly desirable. 

Other Bar services and programs 
that ranked highly include Ethics 
Opinions (94 percent), Lawyer 
Regulation (91 percent), the Bar 
News (91 percent), the Web site (90 
percent), and Unlicensed Practice 
of Law (88 percent). 

The Journal and News continue 
to lead the way in how our mem- 
bers obtain information about Bar 
resources, services, and activities. 
Slightly more than four-fifths (81 
percent) of respondents listed the 
Journal and News as the leading 
sources of Bar information, fol- 
lowed by the Bar’s Web site at 37 
percent. 

The Bar’s Web site (from 76 per- 
cent in 1999 to 90 percent in 2005) 


and the Member Benefits Program 
(67 percent in 2001 to 81 percent 
in 2005) have both shown signifi- 
cant increases in the percentage of 
respondents who rated these pro- 
grams as either desirable or highly 
desirable. 

A majority of respondents (88 
percent) are satisfied with the con- 
tent and ease of use of 
www.floridabar.org, which the Bar 
recently redesigned to facilitate 
navigation. Features such as attor- 
ney search, the ability to update of- 
ficial Bar records, legal links, CLE 
program registration, CLE calendar 
search, CLE status information, and 
access to ethics opinions are consid- 
ered useful and interesting. 

You made 134 suggestions con- 
cerning membership benefits that 
you would like the Bar to offer in 
the near future. The most fre- 
quently mentioned categories in- 
cluded group health/medical insur- 
ance (32); travel discounts (18); 
hotel discounts (12); and airline 
discounts (11). The Membership 
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Benefits Committee will take those 
comments to heart when consider- 
ing additions to the list. 

Nearly three-quarters of you 
agreed that the Bar promotes high 
standards of ethics and competence 
in the profession, while 10 percent 
disagreed. We need to work on that 
10 percent. 

The Membership Opinion Survey 
was mailed to 2,771 randomly se- 
lected Bar members in August. 
Mike Garcia, director of the Re- 
search, Planning and Evaluation 
Department, said 26 percent re- 
sponded to the survey, a statisti- 
cally valid return. 

The Membership Opinion Survey 
alternates every other year with 
the Bar’s Law Office Management 
and Economic Survey. This year’s 
survey solicited your opinions on a 
wide variety of topics, such as law- 
yer advertising, career satisfaction, 
and judicial competence and fit- 
ness, in addition to judgments of 
the Bar’s programs and services. A 
detailed report of all results from 
the opinion survey is provided in 
recent issues of the Bar News. 

Your Board of Governors and I 
are very interested in how you bal- 
ance family and work as well as 
your concepts on how to improve 
the public perception of lawyers. 
We also value your appraisal of the 
Bar’s programs and services. A 
large part of the Bar’s mission is to 
provide support to the membership. 
The responses to the opinion sur- 
vey told us that many of you believe 
the Bar is working hard on accom- 
plishing that obligation. UO 
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DRAFTING AND 
ANALYZING JOINT 
PROPOS ALS FOR SETTLEMENT 


by Julia Luyster 


or now, the Barnes Dilemma! remains a part of 

the drafting challenges for Florida attorneys 

drafting joint proposals for settlement. Draft- 

ing a valid and enforceable joint proposal for 
settlement in Florida requires strict adherence to FS. 
§768.79, and Fla. R. Civ. P. 1.442.° Evaluating an offer 
can be equally challenging and as such frustrates the 
intended purpose of the rule; timely and cost effective 
resolution of litigation. 

The practicalities of applying Rule 1.442 were ad- 
dressed by Chief Justice Pariente’s special concurrence 
and Justice Lewis’s concurrence in Lamb v. Matetzschk, 
909 So.2d 1037 (Fla. 2005), a decision eagerly awaited 
and disappointingly absent any direction to Florida 
attorney’s on application of the rule of civil procedure 
other than to suggest Florida attorneys are creative 
enough to eventually draft a proposal for settlement 
that will comply with the present rule.’ It is possible 
that compliance could result in abandonment of the joint 
proposal for settlement as a viable tool for settlement 
purposes and a reliance upon proposals by one defen- 
dant conditioning acceptance of the proposal on a re- 
lease including all defendants,‘ or other such nonmon- 
etary conditions discussed later in this article. But even 
the use of single proposals has created unjust results 
and has failed to facilitate settlement.° Although the 
Lamb opinion disapproves the Second District’s opin- 
ion in Barnes, it does so purely because of what it char- 
acterizes as a technical application of the language of 
Rule 1.442. ° Such a construction of the rule defeats the 
object for which is was established, and frustrates, 
rather than furthers, the justice the procedural rule was 
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designed to accomplish. ‘ 

The statutory language requires only that a proposal 
be in writing, name the offeror and offeree, and state the 
amount of the offer.* It does not require apportionment 
or differentiation, if the two terms can be defined as ex- 
pressing different requirements. The language of the 
rule, however, requires that a joint proposal state the 
amount and terms attributable to each party. Construc- 
tion of this language to require proposals to state “an” 
amount attributable to each party renders compliance 
in drafting untenable and actually discourages settle- 
ment. ° Allstate Indemnity Co. v. Hingson, 808 So.2d 197 
(Fla. 2002), holds that a proposal made by one defen- 
dant to multiple plaintiffs must be apportioned." Willis 
Shaw Express, Inc. v. Hilyer Sod, Inc., 849 So.2d 276 (Fla. 
2003), addressed a joint proposal for settlement made 
by multiple plaintiffs and required that a joint proposal 
for settlement made by multiple plaintiffs be apportioned. 
Lamb holds that all joint proposals must differentiate 
the amount and terms offered by or to each party to the 
proposal. 

Although one purpose of compliance with the rule is 
to reduce or eliminate judicial intervention in the reso- 
lution of litigation, strict compliance appears no longer 
plausible without judicial intervention, especially in light 
of Lamb’s suggestion that creative drafting might bring 
one into compliance.'? Unfortunately, though, the result 
of Lamb might be that until the rule is amended it will 
remain fatally defective where it conflicts with the very 
essence of vicarious liability; that there can be no mon- 
etary apportionment. The offending clause is found in 
Fla. R. Civ. P. 1.442(c)(3). 


i 
4 
3 4 
i 
| 
| 
: 


3 


: 
| 
| 


Fla. R. Civ. P. 1.442 states: 


c) Form and Content of Proposal for 
Settlement. 

(1) A proposal shall be in writing and 
shall identify the applicable Florida law 
under which it is being made. 

(2) A proposal shall: 

(A) name the party or parties mak- 
ing the proposal and the party or par- 
ties to whom the proposal is being made; 

(B) identify the claim or claims the 
proposal is attempting to resolve; 

(C) state with particularity any rel- 
evant conditions; 

(D) state the total amount of the pro- 
posal and state with particularity all 
nonmonetary terms of the proposal; 

(E) state with particularity the 
amount proposed to settle a claim for 
punitive damages, if any; 

(F) state whether the proposal in- 
cludes attorneys’ fees and whether at- 
torneys’ fees are part of the legal claim; 
and 

(G) include a certificate of service in 

the form required by rule 1.080(f). 
(3) A proposal may be made by or to any 
party or parties and by or to any combi- 
nation of parties properly identified in 
the proposal. A joint proposal shall state 
the amount and terms attributable to 
each party. 


Since the offer of judgment stat- 
ute and the related rule are being 
strictly construed because they are 
in derogation of the common law, 
any proposal that is ambiguous is 
not valid or enforceable.'® Any joint 
proposal that does not apportion the 
amount offered by each offeror to 
each offeree is ambiguous and un- 
enforceable.'* 


Differentiation: Lamb v. 
Matetzschk 

The Florida Supreme Court re- 
viewed Matetzschk v. Lamb, 849 
So.2d 1141 (Fla. 5th DCA 2003) 
which certified conflict with Barnes 
v. Kellogg Co., 846 So.2d 568 (Fla. 
2d DCA 2003). It disapproved 
Barnes and held that the plain lan- 
guage of Rule 1.442 mandates that 
offers of settlement be differentiated 
between the parties, even if a party’s 
liability is purely vicarious. '° 

Lamb sued William and Margie 
Matetzschk after an automobile ac- 
cident. Margie was sued as co-owner 
of the vehicle and had no direct li- 
ability. Her alleged liability was 
joint and several. Lamb made two 
undifferentiated offers, then settled 
with Mrs. Matetzschk and then 
served a final proposal for settle- 


ment for $6,000.00 upon Mr. 
Matetzschk. Lamb was awarded 
over $73,000.00 by a jury and pur- 
sued attorneys’ fees pursuant to the 
proposal for settlement. The Fifth 
District held that the time period for 
calculating the attorneys’ fees began 
after the third offer since the first 
two were undifferentiated in viola- 
tion of the rule. 

The Florida Supreme Court ex- 
tended Willis Shaw to the facts of 
Lamb stating that the same “logic” 
nonetheless applies even though 
Willis Shaw involved an undifferen- 
tiated offer from multiple plaintiffs 
to a single defendant. The opinion 
notes that Lamb asserted that it is 
impossible to apportion an offer of 
settlement when one of the offerees 
is only vicariously liable, but the 
court summarily dismissed this by 
stating that creative drafting could 
breathe vitality into the differentia- 
tion requirement.'® 

The Supreme Court’s opinion in- 
terprets Barnes as being in conflict 
with the Fifth District’s opinion in 
Lamb because Barnes found the rule 
did not prohibit a joint offer of settle- 
ment when the offer was attributed 
jointly and severally to the defen- 
dants and the plaintiff was “pre- 
vented from accepting the proposal 
from one defendant or the other.” It 
found the holding in conflict with 
the Fifth District’s opinion in Lamb 
which held that a joint offer must 
differentiate the amount attribut- 
able to each party, “even where one 
party is only liable vicariously.” 

Justice Pariente recognized that 
the Barnes scenario is different 
from the Lamb scenario and that 
there are different considerations 
in drafting or evaluating a joint 
offer to two defendants, as op- 
posed to a joint offer by two de- 
fendants to a single plaintiff as in 
Barnes. The rule, originally 
amended to accommodate the 
Fabre v. Marin, 623 So.2d 1182 
(Fla. 1993), interpretation of 
statutory requirement of appor- 
tionment of liability for noneco- 
nomic damages has moved far be- 
yond that accommodation and has 
resulted in a proliferation of liti- 
gation."’ 
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Vicarious Liability 

There is no logic to requiring a 
division of damages in a proposal for 
settlement if there is no rational 
method for dividing those damages 
between two defendants whose li- 
ability for paying those damages is 
coextensive. Vicarious liability does 
not avail itself to apportionment 
and, therefore, a rule requiring that 
settling parties are required to ap- 
portion an offer made to or by vi- 
cariously liable defendants, to ac- 
commodate some potential future 
setoff, has apparently become un- 
workable. William Underwood and 
Michael Morrison of Baylor Univer- 
sity, as cited in Grobman v. Posey, 
863 So.2d 1230 (Fla. 4th DCA 2003), 
explain this simply. 
Apportionment of responsibility is sim- 
ply ill-suited for cases where a party’s 
liability for negligence is solely vicari- 
ous. As one commentator has explained: 
The liability of a master for the acts of a 
servant...within the scope of 
employment...stands upon grounds that 
do not support apportionment. Under 
the doctrine of respondeat superior, the 
master becomes responsible for the 
same act for which the servant is liable, 
and for the same consequences. Ordi- 
narily there is a sound basis for indem- 


nity, but not for any apportionment of 
damages between the two.'* 


But dividing a joint offer, assign- 
ing some percentage of the offer to 
each offeree, even when one of the 
offerees is a vicariously liable party, 
is logical, if one examines the lan- 
guage of a proposal, in conjunction 
with §768.81(3)."° If a party is 
vicariously liable that party has 
engaged in no wrongful conduct and 
there can be no “fault” within the 
meaning of §768.81(3),”° for pur- 
poses of putting the vicariously li- 
able party on the verdict form for 
purpose of apportionment of dam- 
ages by a jury. (But see American 
Home Assurance Company v. Na- 
tional Railroad Passenger Corp., 908 
So.2d 459 (Fla. 2005), a case which 
did not involve a settlement but con- 
cluded that $768.81 applies to vi- 
cariously liable parties.) The basis 
for imposing liability is that party’s 
relationship to the _ active 
tortfeasor.”' It is often justified be- 
cause it ensures a financially re- 
sponsible party will cover the dam- 
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ages.*’ One basis for proposing to 
release, or evaluating a proposal to 
release, a vicariously liable defen- 
dant is that a vicariously liable de- 
fendant cannot be placed on a ver- 
dict form as a Fabre defendant, 
therefore, there could be no setoff for 
the settlement amount paid by the 
settling vicariously liable defen- 
dant.”® In Florida, a solely vicari- 
ous defendant is, however, entitled 
to indemnification from the active 
tortfeasor.* The vicarious liability 
theory does not trigger application 
of F.'S. §768.81, but nonetheless, 
Rule 1.442 has been construed to re- 
quire dividing a joint monetary of- 
fer and offering a portion of the joint 
offer to the active tortfeasor and a 
portion or percentage of the offer to 
the vicariously liable defendant. 
This is partially because the active 
tortfeasor’s settlement would oper- 
ate as a setoff of economic damages 
for which the defendant is jointly 
and severally liable, or for noneco- 
nomic damages if the settling ac- 
tively negligent defendant is placed 


THE 


on the verdict form and the jury as- 
signs to him at least some percent- 
age of fault.” So from this perspec- 
tive there is a rational or logical 
basis for requiring that a proposal 
for settlement identify, even when 
one of the parties is vicariously li- 
able, the amounts and nonmonetary 
terms and conditions offered to or 
by each party. If there is another 
defendant in the litigation, poten- 
tially jointly liable with the alleg- 
edly negligent defendant who ac- 
cepts a joint proposal that does not 
offer a separate amount to the vi- 
carious defendant and to the alleg- 
edly actively negligent defendant 
who may be jointly liable with the 
non-settling ‘non-party to the pro- 
posal’ defendant, the non-settling 
defendant does not know whether 
he or she is entitled to a setoff for 
any portion of the undifferentiated 
joint settlement amount. 
Obviously, if the defendants are 
the offerees there is also a practical 
need for a plaintiff to evaluate the 
separate amounts offered by vicari- 


ous defendants in a joint offer since 
the plaintiff cannot accept only part 
of a joint offer and, thus, Fabre set- 
off concerns are raised. If the offer 
is rejected and the defendants joint 
offer is 25 percent greater than the 
judgment, judgment will only be 
entered for damages against one of 
the two settling defendants, (if vi- 
carious liability is undisputed or a 
jury finding), the one that should be 
entitled to recover fees; but under 
the present case law, is not. More 
importantly, if the plaintiff accepts 
the joint offer, any defendant who 
remains in the lawsuit and is en- 
titled to a setoff, has no method for 
calculating the amount of the set- 
off. Possibly, validity of a joint pro- 
posal turns on differentiating the 
setoff amount to be utilized at trial 
if the proposal is accepted, leaving 
the settling defendants to determine 
which defendant shall pay the sum 
and in what percentages if any. 
When one examines the results of 
a rejection of an offer and the pre- 
vailing party’s desire to recover at- 
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torneys’ fees as discussed further 
below, distinguishing the amount 
offered to each party, even one that 
is solely vicariously liable, seems to 
be necessary to determine whether 
the prevailing party is entitled to 
recover attorneys’ fees. But what if 
a plaintiff serves a joint proposal on 
an allegedly vicariously liable de- 
fendant and an allegedly directly 
liable defendant? What if the 
amount offered to the allegedly vi- 
cariously liable defendant is, for 
example, $100,000 and the amount 
offered to the allegedly active 
tortfeasor is $10,000? What if the 
active tortfeasor wants to accept and 
pay his $10,000 portion of the joint 
proposal but the allegedly vicari- 
ously liable defendant does not want 
to accept the proposal, so the pro- 
posal for settlement is not accepted? 
Trial ensues and the jury finds that 
the allegedly vicariously liable de- 
fendant is not in fact vicariously li- 
able, but the active tortfeasor is li- 
able for 100 percent of the damages, 
or $100,000. Is this defendant now 
also liable to pay the plaintiff’s at- 
torneys’ fees as a sanction for reject- 
ing a joint proposal for settlement 
that it, in fact, would have accepted, 
but for the joint offerees refusal to 
accept? Or, because the offer is a 
joint offer, are the sanctions only 
imposed if both offerees meet the 
mathematical and other conditions 
for the imposition of such sanctions? 
Lamb does not answer this question 
but it would seem that Lamb’s re- 
quirements implicate such concerns 
about the viability of the joint pro- 
posal for settlement. 


Multiple Defendants Joint 
Offer to One or More Plaintiff 
Before Lamb, the district courts 
were split in their construction of 
the rule’s requirements for appor- 
tionment when defendants who are 
jointly and severally liable or vicari- 
ously liable file a joint proposal for 
settlement.” The Fourth District in 
Cohen v. Arvin, 878 So.2d 403 (Fla. 
4th D.C.A. 2004), addressing an 
unapportioned offer from multiple 
defendants to two plaintiffs stated 
in dicta: 
The plain language of the rule, as well 


as the holding in Willis Shaw does not 
differentiate between the necessary ap- 
portionment in offers of judgment in 
cases when respondeat superior is in- 
volved and cases where it is not ... Fur- 
ther Willis Shaw made it clear, without 
distinction, “offers of judgment made by 
multiple offerors must apportion the 
amounts attributable to each offeror.” 
Willis Shaw, 849 So.2d 276, 278-279 (Fla. 
2003).?" 


But the Second District before 
Lamb, consistently evaluated the 
impact of Willis Shaw and the con- 
struction of the language of the rule 
differently than the Fourth or Fifth 
Districts.2* The Second District in 
Barnes v. Kellogg Company, 846 
So.2d 568 (Fla. 2d DCA 2003), held 
that if joint defendants cannot ap- 
portion damages, as in the case of a 
strictly liable retailer and the 
manufacturer of a defective product 
where the retailer’s liability is not 
based on fault, an offer does not 
need to be apportioned. In Barnes, 
Maria Barnes filed suit against 
Kellogg and Albertson’s alleging 
that she had suffered physical and 
psychological injuries when she ate 
a bowl of cereal containing live in- 
sects. She sued both defendants for 
strict liability and breach of implied 
warranty of merchantability and 
sued Kellogg alone for negligent 
manufacture. Albertson’s and 
Kellogg were represented by one 
attorney who filed a joint proposal 
for settlement on behalf of both de- 
fendants in the amount of $95,000 
which was rejected by Ms. Barnes. 
Since FS. §768.81 does not allow the 
defendants to apportion damages, 
the Second District in Barnes found 
there was nothing improper with an 
unapportioned joint offer. 

The cases that criticized or distin- 
guished Barnes presupposed that 
Willis Shaw reaches farther than 
the Second District read the case. 
We now know Lamb does reach that 
far, but all courts acknowledge the 
tension between the considerations 
raised in Barnes and the strict con- 
struction required of Rule 1.442 as 
espoused in Willis Shaw and now in 
Lamb. 

The Fourth District took seem- 
ingly inconsistent positions, stating 
in Cohen that in light of Willis Shaw, 
Barnes was not accurate, then in 
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McElroy v. Whittington, 867 So.2d 
1241 (Fla. 4th DCA 2004), stating 
that Barnes was distinguishable 
because it involved a case of undis- 
puted vicarious liability as opposed 
to disputed vicarious liability of 
joint defendants. But most recently 
in Jones v. Double D Properties, 901 
So.2d 929 (Fla. 4th DCA 2005), the 
Fourth District rejected a joint pro- 
posal made by two defendants to two 
plaintiffs that contained one mon- 
etary figure and offered that figure 
without differentiation to the 
offerees. It stated that the reason for 
the requirement that a joint pro- 
posal state the amount and terms 
attributable to each offeree is to al- 
low each to evaluate the proposal 
independently and to allow the 
court to determine if a judgment 
against one of the parties triggers 
the sanctions provided in §768.79.” 


One Defendant’s Offer to 
Multiple Plaintiffs 

The Florida Supreme Court in 
Hingson held joint proposals for 
settlement made by one defendant 
to multiple plaintiffs must be appor- 
tioned among the various plain- 
tiffs.*” This is so even if one 
plaintiff’s claim is solely derivative 
of the other’s claim, such as a con- 
sortium claim.*! In Hingson, Allstate 
served an offer of judgment on Solen 
and Annette Hingson, husband and 
wife. The offer was a lump sum of- 
fer which did not differentiate be- 
tween the amount offered to Mr. 
Hingson for his injuries and the 
amount offered to Mrs. Hingson for 
her consortium claim. After the jury 
returned a verdict resulting in the 
Hingsons receiving nothing, the 
trial court entered a judgment in 
favor of Allstate, and Allstate moved 
for fees under F‘S. §768.79 (1995) 
based on the offer of judgment re- 
jected by the Hingsons. The trial 
court denied the motion and the dis- 
trict court affirmed. The Florida 
Supreme Court affirmed because 
each party who receives an offer of 
judgment is entitled to evaluate the 
offer as it pertains to him or her.” 
Therefore, when a joint offer is not 
apportioned, it cannot be evaluated 
independently and the joint offer is 
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unenforceable. 

The Second District Court of Ap- 
peal followed Hingson in Crespo v. 
Woodland Lakes Creative Retire- 
ment, 845 So.2d 342 (Fla. 2d DCA 
2003). In Crespo, the Second District 
specifically declined to create a ju- 
dicial exception to Rule 1.442 for 
joint proposals directed to plaintiffs, 
husband and wife, even though the 
claims were plead jointly in every 
count. Defendant Woodland’s joint 
proposal to Mr. and Mrs. Crespo, 
which did not state the amounts 
attributable to each of the Crespos, 
was not enforceable. 

Prior to Lamb, the Fourth District 
treated the validity of each proposal 
for settlement based upon the 
unique facts of each case, resulting 
in what might appear to be incon- 
sistent results. In Hall v. Lexington 
Insurance Co., 895 So.2d 1161 (Fla. 
4th DCA 2005), the Fourth District 
avoided Hingson, decided three 
years earlier, but did not cite 
Hingson or distinguish Hingson. In 
Hall the insurer/defendant in the 


trial court served a joint proposal for 
settlement on the plaintiffs/ 
insureds, Gene and Rebecca Hall. 
The Halls had sued Lexington after 
denial of an insurance claim under 
the policy for a property loss caused 
by a burglary. The offer did not ap- 
portion the amount offered to each 
plaintiff, but was an undifferenti- 
ated offer of $30,000. The Fourth 
District held that the offer was 
valid. Without reference to Hingson, 
wherein the plaintiffs claims were 
derivative, it reasoned: 
While this court agrees that a proposal 
to two or more plaintiffs who each have 
a claim for their own separate damages 
is normally unenforceable because it 
requires them to aggregate their dam- 
ages or settle their separate claims in 
some collective fashion, in the matter 
sub judice, the Halls filed a unified, 
single insurance claim for damages to 
their home from a burglary. Both plain- 
tiffs had the same lawyer, and there was 
no conflict of interest between the plain- 
tiffs, * 

The court cited its own decision 
in Safelite Glass Corporation v. 
Samuel, 771 So.2d 44 (Fla. 4th 


to 
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D.C.A. 2000). Safelite did not ad- 
dress a single defendant’s joint of- 
fer to settle with multiple plaintiffs 
but addressed joint plaintiffs serv- 
ing a joint offer on joint defendants, 
one of whom was vicariously liable. 
In Safelite, Willie Samuel sued 
Haughton and his vicariously liable 
employer, Safelite, for personal in- 
juries. Mary, his wife, had a consor- 
tium claim. Willie and Mary served 
a joint proposal for settlement on 
both Haughton and Safelite. It was 
unapportioned as to anyone and was 
in the amount of $400,000. The 
court held that the failure to appor- 
tion was “a harmless technical vio- 
lation.” There was no error in fail- 
ing to specify the division of the offer 
because the lack of apportionment 
was “a matter of indifference” to the 
defendants. The defendants were 
not jointly liable nor were they en- 
titled to examine the offer as to their 
individual liability. Both defendants 
had the same lawyer and nothing 
prevented a meaningful evaluation 
of the offer. In light of Willis Shaw, 
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however, the Fourth District receded 
from Safelite. 


Plaintiffs’ Joint Offers to a 
Single or Multiple Defendants 

The Florida Supreme Court case 
of Willis Shaw held that offers of 
judgment made by multiple plain- 
tiffs must apportion the amount at- 
tributable to each plaintiff. In Willis 
Shaw, the owner of a commercial 
tractor-trailer, Willis Shaw, and the 
owner of personal property stored in 
the trailer, Edward McAlpine, sued 
the owner of a second tractor-trailer 
after an accident between the two 
tractors. Willis Shaw and McAlpine 
served a joint proposal for settle- 
ment upon the defendant, Hilyer 
Sod, and did not specify the amount 
attributable to each plaintiff. The 
trial court entered a judgment in 
favor of the plaintiffs and granted 
the motion for attorneys’ fees. Hilyer 
Sod appealed, arguing that the joint 
proposal was invalid for failure to 
apportion the damages between the 
plaintiffs. The district court agreed 
with Hilyer Sod and reversed the 
award of fees, holding that “an offer 
of settlement made jointly by mul- 
tiple plaintiffs must apportion 
amounts ‘attributable to each 
party.” 

Willis Shaw and Edward 
McAlpine then petitioned the Su- 
preme Court to quash the district 
court’s decision. In its analysis, the 
Florida Supreme Court looked to the 
plain language of Rule 1.442 which 
requires that “[a] joint proposal 
shall state the amount and terms 
attributable to each party.” As a re- 
sult, it affirmed the district court’s 
decision and held that an offer from 
multiple plaintiffs must apportion 
the offer among the plaintiffs.*° 

The Fifth District followed Willis 
Shaw in Meyer v. Hutchinson, 861 
So. 2d 1185 (Fla. 5th DCA 2003). 
Plaintiffs, Clara and James 
Hutchinson were injured in a car 
accident when they were rear-ended 
by Ruth Meyer. Both Clara and 
James served joint proposals for 
settlement upon defendant Meyer 
for their personal injury claims 
along with the consortium claim of 
the other. Neither of the two propos- 


als for settlement apportioned the 
amounts attributable to the per- 
sonal injury claims of one plaintiff 
as opposed to the consortium claims 
of the other plaintiff. The court de- 
cided that in complying with Willis 
Shaw, the Hutchinson proposals 
were void because they did not ap- 
portion the amount each one was 
offering for each claim as required 
by FS. $768.79, and Rule 1.442(c)(3), 
and Willis Shaw. 


A Single Plaintiff’s Offer to 
Multiple Defendants 

In Fielder v. Weinstein Design 
Group, Inc., 891 So.2d 1095 (Fla. 4th 
DCA 2004), the Fourth District took 
the opportunity to acknowledge that 
Safelite is a better reasoned result, 
but adhered to Willis Shaw and fol- 
lowed its decision in Cohen. Cecil 
Fielder requested fees pursuant to 
an unapportioned proposal for 
settlement made jointly to two de- 
fendants, one of whom was only vi- 
cariously liable. The Fourth District 
affirmed the trial court’s finding 
that the proposal was void for fail- 
ing to apportion the amount offered 
to each defendant. 


Serving Separate Proposals 
for Settlement 

But what about if a plaintiff 
serves separate proposals for settle- 
ment upon two defendants, one of 
whom is solely vicariously liable for 
the acts of the other, and the offer 
made to the vicariously liable defen- 
dant is a low offer? If the vicariously 
liable defendant accepts the pro- 
posal it does not end the litigation. 
The directly liable defendant is still 
in the lawsuit and rights of indem- 
nity between the two defendants are 
not resolved. If he fails to accept the 
proposal and a verdict is returned 
in favor of the plaintiff that beats 
the low proposal, that vicariously 
liable defendant pays the plaintiff's 
attorneys’ fees, even if that defen- 
dant offered more than the verdict 
to settle the case.*° For example, in 
Hess v. Walton, 898 So.2d 1046 (Fla. 
2d DCA 2005), Dr. Hess was sued 
for malpractice by Walton. Florida 
Orthopaedic Institute (FOI) was vi- 
cariously liable and it was undis- 
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puted that Hess was negligent, so 
the only issue tried was damages. 
Walton served two proposals; one 
was served upon Dr. Hess for 
$100,000 and one was served upon 
FOI for $15,000. The defendants 
filed an undifferentiated joint offer 
to settle for $25,000. A verdict was 
returned in favor of Walton for 
$23,500. Walton recovered over 
$99,000 in attorneys’ fees from FOI 
because the verdict was over 25 per- 
cent higher than her rejected offer 
to settle with FOI for $15,000.00. 
The court observed that it seemed 
unfair to award fees as a penalty or 
sanction against FOI when it offered 
jointly with Hess to settle the case 
for more than what the jury 
awarded the plaintiff. The court 
stated: 

We recognize that we could invoke the 
rule of strict construction to hold that 
neither the rule nor the statute ex- 
pressly addresses cases in which one 
defendant is liable only on a vicarious 
basis for the tortious acts of the other. 
In the absence of such language and 
given that a settlement with one such 
defendant does not fully resolve a claim 
in the manner contemplated by the rule 
or statute, we could declare the rule and 
statute to be “vague” and refuse to ex- 


tend the fee-shifting statute into this 
portion of the common law. * 


But the court concluded it had no 
basis to construe the rule or statute 
governing proposals for settlements 
in favor of a common law outcome 
which would have required each 
party to bear their own attorneys’ 
fees, but did certify the following 
question as one of great public im- 
portance: Does a strict construction 
of Rule 1.442 and F.S. §768.79 
(2003), require a common law out- 
come when a plaintiff makes two 
separate proposals of settlement to 
two defendants when one defendant 
is only vicariously liable for the 
other? 


Language of a 
Nonmonetary Condition 

Not only joint proposals, but pro- 
posals for settlement to be served 
by a single offeror to a single offeree 
present drafting challenges that 
were certainly not contemplated. 
Whether one must attach a release, 
whether certain nonmonetary con- 
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ditions render a proposal invalid, 
and how to describe the nonmon- 
etary terms sufficiently but unam- 
biguously are all challenges. The 
First District Court in Ambeca v. 
Marina Cove Village Townhouse As- 
sociation, 880 So.2d 811 (Fla. 1st 
DCA 2004), held a proposal for 
settlement was valid and the re- 
lease language was not ambiguous. 
The contested language was: 

If accepted, this proposal for settlement 
shall settle all claims asserted in this 
cause against [Appellant], as well as any 
other claims which [Marina Cove] might 


otherwise have or assert against [Appel- 
lant], including punitive damages. 


The amount specified in this proposal 
for settlement includes all costs, inter- 


est, or other expenses and attorney fees 
accrued to date.** 


The First District found that the 
language was in present tense and 
as such it applied to claims asserted 
in the instant proceeding and those 
Marina Cove “might otherwise 
have.” It was artfully worded but 
because it included a release of all 
punitive damages, in the “any other 
claims,” it indicated to the court that 
it was intended to release only those 
claims that would arise from the 
facts giving rise to the litigation. 

The Fourth District in Board of 
Trustees of Florida Atlantic Univer- 
sity v. Bowman, 853 So.2d 507 (Fla. 
4th DCA 2003) held that FAU, the 


defendant, sued by students who 
alleged that the University failed to 
obtain accreditation for its physical 
therapy program, was entitled to an 
award of attorneys’ fees on the ba- 
sis of an unambiguous proposal for 
settlement. The proposal attached 
the proposed release as an exhibit 
to the proposal and also stated in 
paragraph three of the proposal: 
“The proposal is attempting to re- 
solve and settle the following claim 
or claims: Any and all claims which 
were raised or could have been 
raised in this action by any party 
against any other party. *® 

The attached release stated in 
pertinent part: 


America’s Best-Selling Corporate and LLC Outfits 


For discriminating clients, we offer a full selection of outtits. 


© Corporation record book and 
matching slip case 


Large capacity loose leaf ring metals 


3 
3 


20 imprinted share certificates and 
full page stubs 


Pocket corporate seal with pouch 
that stores on rings 


The Zephyr? Kit 


e Printed minutes & by-laws, S Corp., 


Sec. 1244, Medical/Dental 
Reimbursement Plan and SS-4 
form or blank minute paper 
(Florida forms supplied unless 
incorporated in another state.) 


Printed section dividers 
Transfer ledgers 
e We pre-pay shipping charge 


(formerly Midstate Kits) 


FREE 


$50 minimum 


BlumbergExcelsior® 


Since 1887 


800 LAW MART 800 529-6278 


Fax: 800 561-9018 


www.blumberg.com 


iC at a great price. Handsomely finished in 24K 
gold ck vinyl binder and slip case are con 
structed to last for years. 


$§3°° Black Beauty’ 


Our handcrafted, heavy, red an " black simulat 
leather nder. The c 


: unique recessed cor mpartmer t 


manent lock mechanism for security 


$105 The Centennial 
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Elegant mahogany brown soft-padded vinyl 
Corporate name embossed in 24K g 


for the beau- 


most 
Ost 


| | 
vinyl 
d. 
led The very best outfit you can buy! Named 
in our tiful Red Russia leather hides used to make it. Used 
der has a per by Fortune 500 companies to preserve their 
ca! : 


Hereby remise, release, acquit, satisfy, 
and forever discharge the said Second 
Party, of and from all, and all manner of 
action and actions, cause and causes of 
action suits, debts, dues, sums of money, 
accounts, reckonings, bonds, bills, spe- 
cialities, covenants, contracts, controver- 
sies, agreements, promises, variances, 
trespasses, damages, costs (including 
attorneys fees, expert fees, and out of 
pocket expenses). Pre and post-judg- 
ment interest, obligations, losses, or loss 
of services, expenses, compensation, 
judgments, executions, claims and de- 
mands whatsoever, in law or in equity, 
which said First Party ever had, now 
has, or which any personal representa- 
tive, successor, heir or assign of said 
First Party, hereafter can, shall or may 
have, against said Second Party, for, 
upon or by reason of any matter cause 
or things unforeseen, from the beginning 
of the world to the day of these presents, 
and including all issues, causes, claims, 
counterclaims, set-offs, and allegations 
which were raised or could have been 
raised relating to or arising out of cer- 
tain action styled...*° 


The release also defined First 
Party and Second Party as: 
Singular and plural, heirs, legal repre- 
sentatives, agents, employees, attorneys, 
and assigns of individuals and the sub- 
sidiaries, affiliates, parent corporations, 
and each of their respective present and 
former officers, agents, employees in- 
cluding, but not limited to , sharehold- 
ers, directors, attorneys, insurers, sure- 
ties, successors and assigns of 
corporations, agencies, or political bod- 
ies, wherever the context so admits or 
requires.*! 


The court found the language was 
consistent with the nature of a gen- 
eral release and, therefore, enforce- 
able. The inclusion of agents and 
employees and others in the release 
should not be considered ambigu- 
ous.*” 

Finally, the Fifth District Court 
in Morgan v. Beekie, 879 So.2d 110 
(Fla. 5th DCA 2004), held that the 
plaintiff was entitled to attorneys’ 
fees and that the term “all claims” 
was not ambiguous. Beekie served 
three proposals for settlement on 
defendant Morgan. The first pro- 
posal was to settle “all claims”. The 
second proposal was also to settle 
“all claims”. The third proposal was 
conditioned on Morgan providing 
proof that he could pay the amount 
of the proposal, $200,000. The pro- 
posal did not state for which claims 
the demand was made. It was served 
after Beekie and Morgan settled the 


property damage claim leaving only 
a bodily injury claim. The district 
court agreed that the third proposal 
was ambiguous because it failed to 
make clear that it was only for the 
bodily injuries. The first two propos- 
als were valid and enforceable even 
though they stated they were to 
settle “all claims.” At the time the 
proposals were served, the property 
damage claim was still pending. It 
is not required that the proposals 
mirror the final judgment. 


When is Language of a 
Nonmonetary Condition 
Ambiguous? 

The First District in Hales v. Ad- 

vanced Design, Inc., 855 So.2d 1232 
(Fla.lst DCA 2003), held that Ad- 
vanced Systems, the defendant in 
the underlying litigation, was not 
entitled to an award of attorneys’ 
fees because the proposal for settle- 
ment required release of any claim 
that might arise in the future. The 
proposal language describing the 
nonmonetary term or condition 
stated: 
Plaintiff shall execute and deliver to 
ASD a general release, in a form satis- 
factory to ASD’s counsel, that releases 
ASD and its present and former officers 
(including without limitation Dr. John 
DuBard), directors, employees, agents, 
servants, contractors, attorneys, corpo- 
rate affiliates, successors and assigns of 
any and all claims at law or in equity, 
that plaintiff may have against any of 
those parties, whether known or un- 
known, liquidated or not liquidated, ac- 
crued or not accrued, including without 
limitation all claims that plaintiff as- 
serted or could have asserted against 
ASD or Dr. John DuBard in this proceed- 
ing.*® 

The First District found that this 
global language required release of 
any claim that might arise in the 
future. Because the plaintiff could 
not evaluate whether the amount 
offered would be sufficient to satisfy 
any claim that might arise, the lan- 
guage was not particular within the 
meaning of Rule 1.442. 

The Fourth District in Swartsel v. 
Publix Supermarkets, Inc., 29 FLW 
D2014 (Fla. 4th DCA September 1, 
2004), held that the proposal for 
settlement did not satisfy the par- 
ticularity requirements of the rule 
because it did not attach the pro- 


16 THE FLORIDA BAR JOURNAL/JANUARY 2006 


posed confidential settlement agree- 
ment and release, or state all of the 
terms of the agreement and release. 
The court had some words of warn- 
ing. 

The unstated conditions of any “confi- 
dential settlement agreement” or other 
terms not involving money are usually 
critical to an acceptance. For example, 
with regard to the confidential settle- 
ment agreement being proposed, it 
would be crucial to know what is being 
made confidential, who is covered by the 
confidentiality, whether there is any 
period to the confidentiality, and what 
the remedies are in the event of a 
breach. As for the proposed general re- 
lease, there are no “standard” general 
releases; all are unique. The fact that a 
proposed release is described as “gen- 
eral” is virtually meaningless.** 

The Fifth District in Nichols v. 
State Farm Mutual, 851 So.2d 742 
(Fla. 5th DCA 2003), held a release 
did not comply with the rule and the 
proposal for settlement was not en- 
forceable. One of the nonmonetary 
conditions of the proposal in this 
PIP case was execution of a general 
release in favor of State Farm. The 
proposal did not attach the general 
release but stated is would be ex- 
pressly limited to all claims, causes 
of action, etc. that have accrued 
through the date of the plaintiff's 
acceptance of the proposal. The pro- 
posal, however, did not limit the re- 
lease language to the claims or 
causes of action that were brought 
in the instant lawsuit. This was un- 
fortunate since there was pend- 
ing in a separate lawsuit an unin- 
sured motorist claim. Ifa release is 
requested as a nonmonetary condi- 
tion, the Fifth District requires that 
the release, or asummary of its sub- 
stance, be included in order to com- 
ply with the particularity require- 
ment of the rule. Vague words like 
“etc.” can not be used.*° 


Drafting a Proposal on Behalf 
of a Minor Plaintiff 

Finally, a proposal on behalf of a 
minor plaintiff must be clearly 
drafted to be valid. In Ford Motor 
Company v. Meyers, 771 So.2d 1202 
(Fla. 4th DCA 2000), the Fifth Dis- 
trict held that a joint proposal made 
by the plaintiffs to two defendants 
was invalid. Amanda Meyers, a mi- 
nor, was injured from a product de- 
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fect. Her parents sued on her behalf 
both Ford Motor Company and 
Wallace Ford, Inc. At a time when 
all were parties to the action, 
Amanda’s parents served this pro- 
posal for settlement. 

Plaintiffs, Amanda Meyers, a minor, by 
and through her legal guardians, An- 
drew Meyers and Dawn Meyers, indi- 
vidually, serve this Proposal for Settle- 
ment, pursuant to Florida Statute 
768.79, and Rule 1.442 of the Florida 
Rules of Civil Procedure, and Demand 
the total sum of Three Hundred Fifty 
Thousand Dollars ($350,000.00), from 
Defendants, Ford Motor Company, and 
Wallace Ford, Inc., for settlement of this 
case, including attorney fees. Upon ac- 
ceptance of the Proposal for Settlement, 
the parties shall enter into a Stipula- 
tion dismissing all pending claims or 
allow judgment to be entered in accor- 
dance with the Proposal for Settlement. 


The plaintiff argued on appeal 
that apportionment was not pos- 
sible because Ford had agreed to 
indemnify its dealer, Wallace Ford. 
But, without authority for such an 
exception, the Fourth District found 
the proposal unenforceable. The per 
curiam opinion denying the motion 
for rehearing noted that Wallace’s 
direct liability was disputed and it 
could still have been found to be in- 
dependently liable to the plaintiff 
thereby triggering the Fabre consid- 
erations. 


Conclusion 

How to draft an enforceable pro- 
posal for settlement whether joint 
or otherwise requires careful consid- 
eration of all the nonmonetary is- 
sues that might be implicated by the 
procedural tool including the com- 
position of the verdict, judgment, 
possible setoffs, exposure to attor- 
neys’ fees, and possible indemnity 
claims. O 
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Moving for Attorneys’ 
Fees and Costs 


Do It Right and Do It on Time 


by Jeffrey M. James 


n 2000, the Florida Supreme Court adopted Fla. R 

Civ. P. 1.525, which states: “Any party seeking a judg- 

ment taxing costs, attorneys’ fees, or both shall serve 

a motion within 30 days after filing of the judgment, 
including a judgment of dismissal, or the service of a 
notice of voluntary dismissal.” Courts have noted that 
the rule’s plain language was drafted and intended “to 
create predictability and consistency in postjudgment re- 
quests for attorneys’ fees.”! Prior to the enactment of this 
rule, the courts generally held that a party could file a 
motion for fees and costs within a reasonable time after 
the date the final judgment was entered.” 

While simple on its face, Rule 1.525 has led to numer- 
ous controversies and appeals across the state. In its brief 
history, it has been the subject of dozens of appellate 
decisions issued by district courts attempting to estab- 
lish the parameters of the rule’s language and applica- 
bility. This rule, which was meant to bring uniformity to 
an area of the law which had up to that point been gov- 
erned by judges’ discretionary “reasonableness” inquir- 
ies, has so far accomplished just the opposite. Depend- 
ing on which jurisdiction you are practicing in, the “plain 
language” of the rule can mean very different things. 


Reservation of Jurisdiction — Does It 
Eliminate the Deadline? 

The primary disagreement among the district courts 
regarding the applicability of Rule 1.525 deals with the 
effect of a court expressly reserving jurisdiction to re- 
solve the issue of attorneys’ fees and costs at some later 
date. This reservation is often included by the courts in 
orders granting final judgment or dismissal. Prior to the 
adoption of Rule 1.525, such a reservation of jurisdiction 
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by a court would toll the time period for filing a motion 
for attorneys’ fees and costs based on the following ra- 
tionale. In Gulliver Academy, Inc. v. Bodek, 694 So. 2d 
675 (Fla. 1997), the Florida Supreme Court held that 
time limits found in statutes entitling a party to fees 
and costs were procedural and thus governed by the 
Florida Rules of Civil Procedure.’ Specifically, a party 
could invoke Rule 1.090(b)‘ to enlarge the time period in 
which to file an appropriate motion.’ The court held that 
a reservation of jurisdiction in a final judgment is proce- 
durally an enlargement of time under Rule 1.090(b).° 
Thus, a party could be allowed to file a motion for fees 
after 30 days had passed as long as the court reserved 
jurisdiction over the issue before the time limit for filing 
had expired.’ 

Following the enactment of Rule 1.525 in 2001, how- 
ever, the state’s district courts have been unable to uni- 
formly reconcile the reasoning of Gulliver Academy with 
the plain language of the new rule. As discussed below, 
while the Third and Fourth districts allow reservations 
of jurisdiction to toll the time period, the First, Second, 
and Fifth districts have refused to allow such reserva- 
tions, adhering to a more strict interpretation of the rule. 

© The First, Second, and Fifth Districts 

The Fifth District Court of Appeal was the first dis- 
trict court to rule on this issue after the enactment of 
Rule 1.525. In Wentworth v. Johnson, 845 So. 2d 296 (Fla. 
5th DCA 2003), a divorce proceeding,* the Fifth District 
held that the Supreme Court’s ruling in Gulliver Acad- 
emy had been superseded by the rule.* Wentworth dealt 
with a motion for fees filed by the former wife after a 
judgment of dissolution of marriage was entered by the 
trial court. Prior to the trial court’s order, the husband 
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sought production of the wife’s 
attorney’s billing statements for the 
litigation.'° The trial court denied 
the husband’s request, but ordered 
that neither party could proceed 
with a claim for attorneys’ fees un- 
til that party produced his or her 
billing records."! The court further 
reserved jurisdiction over the issue 
of entitlement to fees and costs.’ 
Subsequently, the parties retried 
various aspects of the case and a fi- 
nal order resolving the claims was 
entered on January 24, 2002.'° At 
this point, neither party had pro- 
duced billing records nor filed a mo- 
tion for fees and costs.‘ On March 
26, 2002, over 60 days after the en- 
try of the final order, the former wife 
served her motion for attorneys’ fees 
along with her billing records.’ In 
response, the former husband as- 
serted that she had failed to abide 
by the 30 day limit set forth in Rule 
1.525."° The Fifth District affirmed 
the trial court’s decision that the 
motion was served late under the 
mandatory time limit of the rule." 


However, the appellate court held 
that the “excusable neglect” provi- 
sion of Rule 1.090(b) still applies to 
the time limit in Rule 1.525, and 
remanded the case back to the trial 
court to determine if that provision 
entitled the wife to relief.'* The im- 
pact of the “excusable neglect” pro- 
vision is discussed below. 

In an opinion filed a week after 
the Wentworth opinion was issued, 
the Second District also established 
a strict interpretation of the lan- 
guage of Rule 1.525 with regard to 
this issue. In Gulf Landings Asso- 
ciation, Inc. v. Hershberger, 845 So. 
2d 344 (Fla. 2d DCA 2003), the trial 
court reserved jurisdiction over the 
issue of attorneys’ fees in a final 
declaratory judgment rendered in 
favor of the plaintiff, Hershberger, 
against his homeowners’ associa- 
tion.'* Hershberger never filed a 
motion for fees but rather noticed a 
hearing on the issue.” The associa- 
tion asserted that fees could not be 
awarded without a timely motion.”! 
The trial court granted the plaintiff 
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fees and costs concluding that the 
plaintiff did not need to comply with 
Rule 1.525 due to the reservation of 
jurisdiction.”” 

The Second District reversed the 
trial court’s order, albeit reluctantly, 
despite the fact that the defendant 
was aware of the claim for fees and 
could not have been prejudiced by 
the procedures used by the plain- 
tiff.2* The court held that a reserva- 
tion of jurisdiction could not over- 
rule the plain language of Rule 
1.525 and that creating “[s]pecial 
rules for such circumstances would 
simply return the courts to an era 
in which the time for the filing of 
these motions would again be un- 
certain.” 

Recently, the First District Court 
of Appeal also established its inter- 
pretation of the rule in Braxton v. 
Morris, 2005 Fla. App. LEXIS 8112 
(Fla. lst DCA June 1, 2005). In that 
case, the court sided with the Sec- 
ond District, finding Judge 
Altenbernd’s reasoning in Lyn v. 
Lyn, 884 So. 2d 181 (Fla. 2d DCA 
2004), persuasive: 

Indeed, if a provision in a final judgment 
reserving jurisdiction to determine the 
issue of attorneys’ fees were to act as 
an automatic but indefinite extension of 
time for filing a written motion, courts 
would again be faced with determining 
on a case-by-case basis what length of 
time thereafter was reasonable for fil- 
ing a motion for fees, or whether mo- 
tions for fees filed long after entry of 
judgment were unreasonably delayed 


and should be denied. This would un- 
dermine the intent of rule 1.525.” 


The First District agreed with Lyn 
while recognizing that “applying the 
30-day requirement under rule 
1.525 in such a strict manner may 
seem harsh or inequitable.””® 

© The Third and Fourth Districts 

While the First, Second, and Fifth 
districts have adopted a strict inter- 
pretation of Rule 1.525, the Third 
and Fourth districts allow reserva- 
tions of jurisdiction to eliminate the 
30-day requirement. In Fisher v. 
John Carter & Associates, Inc., 864 
So. 2d 493 (Fla. 4th DCA 2004), the 
defendant filed a motion for attor- 
neys’ fees pursuant to FS. §57.105 
after the various claims against the 
defendant were dismissed by the 
trial court.”’ The defendant filed its 
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motion more than three months af- 
ter the entry of final judgment, and 
judgment reserved jurisdiction to 
award fees to the defendant.”* De- 
spite the plaintiff's argument that 
the motion was untimely, the trial 
court entered a final judgment 
awarding attorneys’ fees in favor of 
the defendant.”® On appeal, the 
Fourth District expressly extended 
the holding in Gulliver Academy to 
the application of Rule 1.525, not- 
ing that the rule’s language is 
closely analogous to the time provi- 
sions of the two statutes at issue in 
that case.*’ Thus, the appellate court 
allowed the reservation of jurisdic- 
tion to extend the time for filing a 
motion for attorneys’ fees.*! 

In Saia Motor Freight Line, Inc. v. 
Reid, 888 So. 2d 102 (Fla. 3d DCA 
2004), the Third District adopted the 
Fourth District’s reasoning in 
Fisher, holding that the trial court 
“may award costs pursuant to a fi- 
nal judgment’s reservation of juris- 
diction despite a party’s failure to 
comply with the 30-day time period 
set forth in [Rule] 1.525.” 


Other Situations in Which 
Rule 1.525 May Not Apply 

In addition to the reservation of 
jurisdiction exception previously 
discussed, there are a number of 
other situations in which Rule 1.525 
may not apply. 

¢ Family Law Cases 

First, Rule 1.525 no longer applies 
to cases governed by the Florida 
Family Law Rules of Procedure. 
Recently, the Florida Supreme Court 
adopted Rule 12.525 of the Family 
Law Rules of Procedure, which 
states: “Florida Rule of Civil Proce- 
dure 1.525 shall not apply in pro- 
ceedings governed by these rules.” 
This rule went into effect on May 3, 
2005. In its analysis, the Supreme 
Court noted that the Family Law 
Rules Committee proposed the new 
rule because “rule 1.525 is ill-fitting 
to family law matters, and this ill 
fit may be causing the circuit courts 
and the district courts of appeal to 
apply or interpret the rule inconsis- 
tently in the context of family law 
proceedings.”*’ There is some contro- 
versy, however, over whether Rule 


12.525 applies retroactively or to 
pending cases.” It is worth noting 
that the Fourth District had already 
carved out an exception to Rule 
1.525 in cases involving post-decre- 
tal orders in marital dissolution ac- 
tions.*° 

© Rule 1.090(b) and the Excusable 
Neglect Standard 

As mentioned above, the courts 
have generally held that Rule 1.525 
must be construed together with 
Rule 1.090(b). This allows a party 
to move for enlargement of time to 
file a motion for fees prior to the 
expiration of the 30-day time period 
outlined in Rule 1.525.°° Rule 
1.090(b) also permits the party seek- 
ing fees to move for an enlargement 
of time to file the proper motion 
upon a showing of excusable neglect 
after the deadline has passed.*’ 
Where excusable neglect is cited by 
a party as its basis for enlargement 
of time, the court must still deter- 
mine whether such neglect has been 
proven. The Second District has 
stated that, generally, “excusable 


neglect cannot be based upon an 
attorney’s misunderstanding or ig- 
norance of the law, but instead must 
relate to a breakdown in mechani- 
cal or operational practices or pro- 
cedures within the attorney’s of- 
fice.”** 

© Objection by Opposing Counsel 

The time limit of Rule 1.525 also 
cannot be invoked to strike an un- 
timely motion where the party op- 
posing the motion fails to make an 
appropriate objection. Both the Sec- 
ond and Third district courts of ap- 
peal have refused to enforce the 30- 
day time limit when the opposing 
party failed to object to the late serv- 
ing of the motion for fees until the 
issue was brought up on appeal.” 

e Stipulations Are Permitted 

The parties may stipulate to an 
extension of time in which to file a 
motion for attorneys’ fees and costs, 
thereby circumventing Rule 1.525.” 


Other Issues to Consider 
In addition to all of the uncer- 
tainty surrounding the issues dis- 
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cussed above, several questions 
loom that the courts have yet to 
clearly decide or even discuss. One 
issue that has been dealt with on a 
case-by-case basis is what consti- 
tutes a judgment which triggers the 
time limit in Rule 1.525. The text of 
the rule states that the time period 
starts at the time of “filing of the 
judgment, including a judgment of 
dismissal, or the service of a notice 
of voluntary dismissal.” But what 
constitutes a judgment in this situ- 
ation? There are various actions 
that could feasibly end a particular 
case that are not necessarily judg- 
ments.*! 

A common cause for confusion is 
when a party moves for rehearing 
following the entry of a judgment. 
In Manimal Land Co. v. Randall E. 
Stofft Architects, P.A., 889 So. 2d 974 
(Fla. 4th DCA 2004), the trial court 
had filed a final judgment in favor 
of the defendant, and subsequently 
the plaintiff filed a motion for re- 
hearing.* Following the trial court’s 
denial of the rehearing, the defen- 
dant moved for fees and costs.** The 
trial court denied that motion as it 
had not been filed within 30 days 
after the filing of the final judg- 
ment.** On appeal, the defendant 
argued that the judgment only be- 
came final after rehearing was de- 
nied, although providing no case 
support for that position.* The 
Fourth District affirmed the denial, 
noting that the Florida Rules of 
Appellate Procedure state that an 
order or judgment is rendered when 
filed with the clerk.*® Thus, it ap- 
pears that a motion for rehearing 
will not extend the deadline of Rule 
1.525. The Second District has also 
adopted this rule.*’ 

In some cases, there will be more 
than one judgment. So which one 
triggers the rule? In Doug Hambel’s 
Plumbing, Inc. v. Conway, 883 So. 2d 
375 (Fla. 4th DCA 2004), the Fourth 
District reversed a trial court’s de- 
nial of fees and costs where the mov- 
ing party’s statutory basis for fees 
had not ripened at the time the first 
judgment was entered. In that case, 
an initial judgment was entered for 
the plaintiff awarding damages, but 
denying a mechanic’s lien.** The 


plaintiff appealed the lien denial 
and the Fourth District reversed 
and remanded.“ A second judgment 
was then entered by the trial court 
granting the lien.*° The plaintiff 
filed a motion for attorneys’ fees less 
than 30 days after the second judg- 
ment, pursuant to F.'S. §713.29, 
which provides for attorneys’ fees in 
mechanic’s lien actions.*! Though 
the motion was filed more than 30 
days after the initial judgment, the 
Fourth District concluded that de- 
nial on that basis was improper be- 
cause the plaintiff did not have a 
right to fees until it was awarded 
the lien in the second judgment.” 

Another issue that has not been 
remarked upon by the courts, yet is 
a plausible scenario in these cases, 
is the situation where a motion for 
fees is filed prior to judgment, and 
a supplemental motion is filed 
within the 30-day limit. If the 
supplemental motion does not re- 
quest the fees discussed in the ini- 
tial motion, there is the possibility 
that a court will only award those 
fees and costs referred to in the 
supplemental motion. This will 
likely preclude recovery of a large 
portion of fees and costs billed early 
in the litigation. Since no court has 
issued a written opinion on this is- 
sue, it is a good rule of thumb to al- 
ways ask for the amounts referred 
to in the initial motion, as well as 
any additional fees and costs in- 
curred subsequently in the supple- 
mental motion. 

Finally, a party may also encoun- 
ter an issue regarding what kind of 
document will satisfy the Rule 1.525 
requirement that a motion be 
served. At least one district court 
has encountered an argument that 
a hearing notice should be treated 
as a motion for fees and costs under 
the rule. In Hershberger the plain- 
tiff won a declaratory judgment in 
which the trial court reserved juris- 
diction to determine the plaintiff's 
entitlement to and the amount of 
attorneys’ fees and costs.** Less than 
a week after the entry of judgment, 
the plaintiff noticed a hearing on the 
issue but never filed a formal mo- 
tion.** Despite the protests of the 
defendant that a motion was never 
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filed, the trial court awarded the 
plaintiff fees and costs.* On appeal, 
one of the plaintiff’s arguments was 
that the hearing notice satisfied the 
requirement of a motion under Rule 
1.525.°° The Second District held, 
however, that the notice did not com- 
ply with Rule 1.100(b), which re- 
quires that motions “state with par- 
ticularity the grounds therefor” and 
“set forth the relief or order 
sought.”*’ The court held that the 
notice failed to set forth or state ei- 
ther of those things, and thus could 
not be considered a motion.** Accord- 
ing to this case, courts will read Rule 
1.525 in conjunction with Rule 
1.100(b) to decide the issue of what 
constitutes a motion. 


Conclusion 

As is evident from the numerous 
appellate opinions issued discussing 
Rule 1.525 during its short lifetime, 
the rule, which was designed to cre- 
ate predictability and stability with 
regard to the matter of attorneys’ 
fees, has created nothing but head- 
aches for litigators and judges 
across the state. While the language 
of the rule seems easy enough to 
understand, attorneys have at- 
tempted to create various loopholes 
to either defend against or employ 
Rule 1.525. A successful litigator, 
however, will bear in mind the is- 
sues discussed above so as not to be 
blindsided by a court ruling that 
would appear to be directly contrary 
to the “plain language” of the rule. 
Although the state appellate courts 
have interpreted Rule 1.525 differ- 
ently, it is clear that a party seek- 
ing attorneys’ fees can avoid this 
issue by promptly serving any mo- 
tions for fees and costs within 30 
days after final judgment is entered, 
regardless of which jurisdiction that 
party is in. U 


' Lyn v. Lyn, 884 So. 2d 181, 183 (Fla. 
2d D.C.A. 2004). 

* Carter v. Lake County, 840 So. 2d 
1153, 1156 (Fla. 5th D.C.A. 2003). 

3 Id. at 676-77. 

R. Civ. P. 1.090(b) states: “When 
an act is required or allowed to be done 
at or within a specified time by order of 
court, by these rules, or by notice given 
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thereunder, for cause shown the court 
at any time in its discretion (1) with or 
without notice, may order the period 
enlarged if request therefor is made be- 
fore the expiration of the period origi- 
nally prescribed or as extended by a pre- 
vious order, or (2) upon motion made and 
notice after the expiration of the speci- 
fied period, may permit the act to be 
done when failure to act was the result 
of excusable neglect, but it may not ex- 
tend the time for making a motion for 
new trial, for rehearing, or to alter or 
amend a judgment; making a motion for 
relief from a judgment under rule 
1.540(b); taking an appeal or filing a 
petition for certiorari; or making a mo- 
tion for a directed verdict.” 

5 Gulliver Academy, 694 So. 2d at 676- 
hi 

at 677. 

"Td. 

5 As discussed infra, Rule 1.525 no 
longer applies to family law proceedings 
under Fla. R. Fam. Law Proc. 12.525 
(2005). Wentworth v. Johnson, 845 So. 
2d 296 (Fla. 5th D.C.A. 2003), was de- 
cided prior to the enactment of Rule 
12.525. 

®° Wentworth, 845 So. 2d 296, 299 (Fla. 
5th D.C.A. 2003). 

10 Id. at 298. 

M Td. 

Td: 

Td. 

'S Td. at 299-300. 

'° Hershberger, 845 So. 2d 344, 345 (Fla. 
2d D.C.A. 2003). 

*0 Td. For further discussion regarding 
what constitutes a motion for the pur- 
poses of Rule 1.525, and whether a hear- 
ing notice is sufficient, see infra section 
“Other Issues to Consider.” 

Id. 

1d. 

°3 Td, at 345-46. 

*4 Id. at 346 (citing Wunderle v. Fruits, 
Nuts & Bananas, Inc., 715 So. 2d 325 
(Fla. 2d D.C.A. 1998)). 

*5 Lyn, 884 So. 2d 181, 185 (Fla. 2d 
D.C.A. 2004). 

26 Braxton, 2005 Fla. App. LEXIS 8112, 
at *7. 

*" Fisher, 864 So. 2d 493, 494 (Fla. 4th 
D.C.A. 2004). 

Td. 
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3° Td. at 495-96. 

31 Tt should be noted, however, that the 
Fourth District is not without its loyal 
dissenters on this issue. In Manimal 
Land Co. v. Randall E. Stofft Architects, 
P.A., 889 So. 2d 974 (Fla. 4th D.C.A. 
2004), Judge Larry Klein stated that in 
his opinion, Fisher could not be recon- 
ciled with Rule 1.525. Id. at 976 (Klein, 
J., concurring). He specifically noted: “A 
reservation of jurisdiction in a final judg- 
ment to award attorney’s fees is not a 
logical basis on which to make an ex- 
ception to rule 1.525, because such a 
reservation of jurisdiction is unneces- 
sary and accordingly of no effect.” Id. 
(citing Finkelstein v. North Broward 
Hosp. Dist., 484 So. 2d 1241 (Fla. 1986)). 

%? Saia, 888 So. 2d 102, 104 (Fla. 3d 
D.C.A. 2004), on review, 903 So. 2d 190 
(Fla. 2005). 

33 Amendments to the Florida Family 
Law Rules of Procedure (Rule 12.525), 
897 So. 2d 467, 467 (Fla. 2005). The court 
further stated: “The method of taxation 
of attorneys’ fees and costs in family law 
cases is quite different from that in civil 
litigation. Whereas the former is based 
on need and ability of the parties to pay, 
the latter is based on prevailing party 
considerations.” Id. 

34 Compare Smith v. Smith, 902 So. 2d 
859 (Fla. 1st D.C.A. 2005) with Reddell 
v. Reddell, 900 So.2d 670 (Fla. 5th D.C.A. 
2005); compare Gosselin v. Gosselin, 869 
So. 2d 667 (Fla. 4th D.C.A. 2004), with 
Nicoletti v. Nicoletti, 902 So.2d 215 (Fla. 
2d D.C.A. 2005). 

* Gosselin, 869 So. 2d 667 (Fla. 4th 
D.C.A. 2004). 

3° Pia. R. Civ. P. 1.090(b)(1); see also 
Southtrust Bank, 886 So. 2d at 395; Lyn, 
884 So. 2d at 185; Carter, 840 So. 2d at 
1156. 

37 Fira. R. Civ. P. 1.090(b)(2); see also 
Wentworth, 845 So. 2d at 299-300 (not- 
ing that Rule 1.090 specifically lists the 
types of motions to which it does not 
apply). 

38 Lyn, 884 So. 2d at 185; see also Carter, 
840 So. 2d at 1156 (noting that the plain- 
tiff contended that the “missed deadline 
was the result of excusable neglect based 
on a breakdown of the tickler and cal- 
endar systems in his office”). 

3° See Moss v. Moss, 2005 Fla. App. 
LEXIS 3225, at *2 (Fla. 2d D.C.A. March 
11, 2005); Brungart v. Smallwood, 901 
So.2d 247 (Fla. 3d D.C.A. 2005). 

Lyn, 884 So. 2d at 185. 

! See id. at 185 n.3 (“We note that rule 
1.525 refers to a ‘judgment’ and not a 
‘final judgment’ or a ‘final order.’ It is 
not entirely clear that these terms are 
interchangeable in the context of the 
rule.”). 
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43 Td. 


‘6 Td. (citing Fa. R. App. P. 9.020(h)). 
’ See Clampitt v. Britts, 897 So. 2d 557, 
557 (Fla. 2d D.C.A. 2005). 


“8S Conway, 883 So. 2d 375, 376 (Fla. 4th 
D.C.A. 2004). 

50 Td. 

51 Td. 

52 Td. 

8 Hershberger, 845 So. 2d 344, 345 (Fla. 
2d D.C.A. 2003). 

54 Td. 

56 Td. at 346. 

Id. 

Td. 


Zero Down 
Payment 
Home Loans 
for Attorneys 


Is your annual income 
$120,000 or more? If so, 
three new home loan 
programs enable you to 
buy a $350,000 to 
$687,500 home (for your 
principal residence) for 
zero down payment. You 
can even finance 3% of 
your closing cost! There is 
no mortgage insurance and 
interest rates are low. For 
more information: Free 
recorded message, 888- 
288-3268 Ext. 8646 


East Bay Mortgage, Attorney Lending Group™ 
$202 Olympic Drive, Suite 202 Gig Harbor, WA 98335 


License Florida Department of Banking #CL 0101392 


THE FLORIDA BAR JOURNAL/JANUARY 2006 23 


x 
| — 
“44 Id 
Id. 
= 


Legal Hurdles Leap 
Get Medical Treatment 
for Children 


by Ann Bittinger 


ecause of the establishment of The Florida 

Bar’s Commission on the Legal Needs of Chil- 

dren and former Florida Bar presidents’ em- 

phasis on the legal rights of children, Florida 
lawyers have witnessed unparalleled attention being 
given to children’s rights and legal needs. The emphasis 
on children’s rights, however, was not just legal in na- 
ture. Leaders recognized that improving access to the 
legal system for children would benefit not only their 
civic standing, but also their lives in general. No area of 
the law will have a greater direct and long-term effect 
on children than laws that will allow them to receive 
needed medical care. 

The main hurdle lower income children must leap to 
receive health care is clearly the cost of the care itself.' 
However, the issue of who can give consent for the treat- 
ment of the children and identification of the child’s le- 
gal representative who should apply for government as- 
sistance to pay for the child’s care, can block children’s 
access to doctors’ offices and hospitals as much as lack 
of financial resources. 

Generally, minors cannot consent to their own medi- 
cal treatment. If a physician places his or her hands on a 
child without the parent’s or legal representative’s con- 
sent, the physician could be liable for battery under the 
common law.” Additionally, providing treatment without 
consent could be considered unprofessional conduct un- 
der the Medical Practice Act,’ and physicians’ licenses 
to practice medicine can be suspended for unprofessional 
conduct.* 

There are many situations in which consent to treat- 
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ment of minors arise. In one situation, for example, a 
mother threatened to sue a surgeon who performed a 
circumcision on a newborn boy. The grandmother had 
taken the child to the surgeon, but the mother, who did 
not want the child circumcised for religious reasons, knew 
nothing of the surgery. In another situation, a child suf- 
fered hearing loss and ruptured ear drums while the 
government, social workers, family, and foster parents 
failed to agree as to who was authorized to give consent 
for the child to have surgery. Many surgeries have been 
delayed and cancelled while a hospital’s risk manage- 
ment department, a child’s social worker, and the county 
courts try to identify a legal representative who can con- 
sent to the child’s surgery. 

The purpose of this article is to outline the law gov- 
erning consent for medical and surgical treatment of 
pediatric patients in Florida. Florida statutes contain a 
plethora of rules regarding who can give consent for a 
child’s healthcare treatment. In many cases, minors can 
consent to their own treatment without the consent of, 
or notice to, their parents, which may be surprising con- 
sidering the new Florida law requiring minor girls to 
notify their parents before obtaining an abortion.’ Pa- 
rental notification is needed for abortion, but not for a 
cesarean section, drug therapy, sexually transmitted dis- 
ease treatment, or birth control prescriptions in some 
situations. Understanding these laws will allow Florida 
lawyers and others helping children to overcome poten- 
tial legal hurdles that could keep children from having 
access to the healthcare they need. It will also point out 
inconsistencies in Florida law and examples of how decades- 
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old statutes may no longer reflect 
modern society. 


Minors, Emancipated Minors, 
and Married Minors 

The starting point in identifying 
the person with standing to consent 
to the child’s medical treatment is to 
determine if the child is a minor. Un- 
der Florida law, a person under the 
age of 18 years who is not emanci- 
pated is a minor.® In turn, there are 
two bodies of law under which it may 
be determined whether a minor has 
become emancipated: 1) under the com- 
mon law or 2) pursuant to statute. A 
minor is emancipated under the com- 
mon law if the minor is financially in- 
dependent and maintains a residence 
away from his or her parent.’ A minor 
is statutorily emancipated only if the 
“disability of nonage” is formally re- 
moved by a circuit court upon petition 
by a natural or legal guardian or, ifnone 
is available, by a guardian ad litem.* 
Statutory emancipation applies only to 
16- and 17-year olds. 

An emancipated minor can consent 
to his or her own medical treatment 
and surgery.” Providers may ask for 
proof that a minor is living away from 
home and is financially independent 
to determine if the minor falls within 
the common law parameters for 
emancipation. Sometimes, it is even 
appropriate to contact the minor’s 
parent and ask whether the child is 
emancipated. 

Although technically not emanci- 
pated, the disability of nonage is also 
removed when a minor marries.'° 
This means that a married minor can 
consent to his or her own medical 
treatment and surgery. As a practical 
matter, providers may want to ask for 
a copy of a marriage license when re- 
lying on a minor’s statement that he 
or she is married and therefore has 
the legal standing to consent. 


Pregnant Minors 

An unmarried, pregnant minor 
may consent to medical and surgical 
care related to her pregnancy by a 
hospital, clinic, or physician.'!' She 
cannot, however, consent to medical 
treatment for herself that is not re- 
lated to her pregnancy. 

Furthermore, although what con- 


stitutes “related to pregnancy” has not 
been litigated, whether treatment is 
“related to” the pregnancy may be 
based on the facts, circumstances, and 
medical judgment, but it is possible 
that amniocentesis, prenatal care, 
and hospitalization are considered 
related to the pregnancy. Similarly, a 
pregnant, unwed minor likely can, for 
example, consent to a cesarean sec- 
tion but not to an appendectomy. She 
also likely can seek prenatal care from 
an obstetrician but cannot consent to 
medical treatment by an otolaryn- 
gologist, for example, for a suspected 
ear infection. A gray area arises when 
chronic illnesses are exacerbated by 
the pregnancy. For example, can a 
teenager go, without parental con- 
sent, to a cardiologist after her obste- 
trician suggested a cardiologist re- 
evaluate a dormant heart condition 
that has not been a problem for quite 
some time but may be exacerbated 
by the pregnancy? 

In summary, a pregnant minor is 
not emancipated under Florida law 
but can consent to medical treatment 
related to her pregnancy. Accordingly, 
lawyers assisting a pregnant minor 
may want to explain to the physicians 
providing obstetric care to the minor 
that the minor has the legal author- 
ity to consent to any treatment “re- 
lated to” the pregnancy that the phy- 
sician should document in the 
medical record as linked to the preg- 
nancy and the related care, or other- 
wise obtain the pregnant minor’s 
parent’s consent. 


Minor Mothers 

Giving birth does not emancipate 
a minor, neither does becoming a fa- 
ther result in emancipation. Thus, an 
unmarried minor who has given birth 
remains unable to consent to her own 
medical treatment. 

She can, however, consent to medi- 
cal or surgical care for her child.’* For 
example, if a 17-year-old mother and 
her child have sore throats and the 
minor mother thinks she and her 
child were exposed to strep, the mi- 
nor mother has standing to consent 
to a physician examining her child’s 
throat, but under Florida law she 
lacks standing to consent to the phy- 
sician looking at her own throat. In 
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fact, the Florida Supreme Court has 
pointed out that a minor, unwed 
mother may make life-or-death deci- 
sions about her baby and can put her 
baby up for adoption without paren- 
tal consent “even though this decision 
clearly is fraught with intense emo- 
tional and societal consequence,” but 
cannot consent to her own surgery."* 
In contrast, if the minor mother mar- 
ries, she has the legal authority un- 
der Florida law to consent to her own 
medical treatment and to surgery, 
gaining greater legal standing 
through marriage than by becoming 
a mother. 

Often, providers will not require 
parental consent for routine treat- 
ment of young mothers. That is be- 
cause the person who would have 
standing to bring a battery claim, the 
minor mother’s parents, usually treat 
the minor as having the maturity to 
make decisions on her own relating 
to her medical care. Under the law, 
however, an unmarried mother under 
age 18 is not emancipated under 
Florida law and her parents or legal 
representative, thus, must consent to 
her medical and surgical treatment. 

A lawyer assisting a minor, unwed 
mother who is financially indepen- 
dent from her parents may want to 
explore establishing statutory eman- 
cipation so that she has the legal 
standing to consent to her own medi- 
cal treatment. Lawyers assisting 
young mothers who live with their 
parents should advise the minor 
mother’s parents that their consent 
is still required for their daughter’s 
medical and surgical treatment. And, 
lawyers advising young mothers who 
are living with another relative may 
want to explore the option of having 
that relative appointed as the minor 
mother’s legal representative for 
healthcare consent purposes. 


Divorced Parents 
Custody alone is irrelevant under 
Florida law in determining if a par- 


ent has the right to consent to his or 


her child’s medical care. If the minor's 
parents are divorced and only one has 
custody, either parent may consent 
to medical or surgical treatment for 
the child unless a court has held 
that shared parental responsibility 
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would be detrimental to the minor 
or has otherwise stated that one 
parent had the exclusive right to 
consent to medical or surgical treat- 
ment. A provider should ask for 
proof that a court made such a rul- 
ing. In the absence of such a ruling, 
a provider is protected as long as one 
parent consents to the medical or 
surgical treatment. 

This can create a tug-of-war be- 
tween divorced or separated spouses 
who are, in effect, using their child 
as leverage in their marital dispute. 
This seems to arise most often when 
children need in-patient or full-day 
treatment for psychiatric issues re- 
lated to depression, often caused by 
the family discord. One parent 
thinks the treatment is needed and 
the other parent thinks it is not. For 
example, a mother may admit the 
child on Monday, only to have the 
father take the child home against 
the physician’s medical advice on 
Tuesday and the mother re-admit 
the child on Wednesday. Other 
times, however, the noncustodial 
parent simply wants more involve- 
ment in the child’s life and with- 
holds his or her consent until he or 
she is given more information and 
obtains a better understanding of 
the child’s needs. 

Healthcare providers and hospi- 
tals are advised to seek alternative 
means of settling spousal disputes, 
such as asking the physician, clergy, 
social workers, or the spouse’s fam- 
ily members or friends (with the 
spouse’s consent) to sit down face- 
to-face with the spouses to discuss 
the matter. Often, if the physician 
personally meets with both spouses 
and explains the need for the child’s 
medical or surgical treatment, the 
spouse who did not want to consent 
to the treatment has a change of 
heart. Another option is to hold a 
meeting with the spouses and their 
divorce attorneys to see if a consen- 
sus can be reached, but that often 
revives tension from the divorce, 
which is not productive. 

Lawyers should use the court sys- 
tem as a last resort in spousal dis- 
putes. In rare circumstances, an 
emergency modification of a divorce 
order or a new order may be entered 


by the court that presided over the 
former spouse’s divorce. Such situ- 
ations often require an emergency 
hearing in which a physician may 
be asked to testify as to the need for 
the child’s medical or surgical treat- 
ment. Hospital risk managers often 
get involved to explain the dispute 
between the parents and the 
hospital’s predicament. 

Although there is no Florida case 
on point, it is widely understood that 
if one parent consents to the treat- 
ment, the provider is protected and 
the medical or surgical treatment 
may go forward. The other parent 
then cannot sue the provider for 
battery if the treatment commences 
without his or her consent. In other 
words, one parent’s consent is 
enough as a matter of law. The pro- 
vider has no duty to obtain the con- 
sent of both parents. 


Emergencies 

An exception to the rule that a 
parent or legal guardian must con- 
sent to a minor’s medical or surgi- 


cal treatment arises in the situation 
of emergencies. Florida law provides 
for a detailed procedure for provid- 
ing medical or surgical care to a 
child in an emergency situation 
without the parent’s or guardian’s 
consent. The statute defines an 
emergency as a situation in which 
there is an accident or the patient 
is suffering from an acute illness, 
disease, or condition, if within a rea- 
sonable degree of medical certainty, 
delay would endanger the health or 
physical well-being of the minor.’ 
Specifically, in an emergency, the 
physician and hospital are prohib- 
ited from providing medical or sur- 
gical treatment to the child unless: 
1) the minor is unable to reveal the 
parent’s or guardian’s identity and 
such information is unknown to 
anyone who took the child to the 
hospital, or 2) a parent, guardian, 
or legal custodian cannot be imme- 
diately located by telephone at their 
place of business or residence. 
Accordingly, the law puts the bur- 
den on physicians and hospitals to 
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inquire as to the whereabouts of a 
parent and guardian and to attempt 
to contact him or her if the child or 
those accompanying the child make 


LETTERS continued from page 4 


sense. While double payments for a 
property violate the basic principles of 
indemnity, the insurer who was aware 
of another policy covering the risk for 
same peril could not thereafter com- 
plain of the insured’s windfall. Simi- 
larly, the insurer who issues a valued 
policy to an insured with a limited in- 
terest in the property could not there- 
after complain about payment of lim- 
its under the valued policy law. 

Putting aside the priciples of indem- 
nity, the challenge of Mierzwa was the 
idea that an insurer would owe policy 
limits no matter how de minimus the 
damage caused by a covered peril. Con- 
sider the case of a skyscaper rendered 
a total loss as the result of a terrorist 
act. Under the interpretation of 
Mierzwa, the insurer who had excluded 
terrorism as a covered cause of loss 
would nonetheless have to pay policy 
limits if it happened to be raining dur- 
ing the act, and rain caused $1 in dam- 
age to wallpaper exposed by the blast. 

This new interpretation, that the in- 
surer was responsible for policy limits 
even if the total loss was not “caused” 
by a covered peril, was new. The impli- 
cation for the pricing of policies was 
profound. In essence, policy exclusions 
were now useless as long as an insured 
could identify a scintilla of damage that 
could be attributed to a covered cause 
of loss. If that is now a “calculated risk,” 
the carriers could be excused if they 
decided that future premiums should 
be raised to reflect the risk of all pos- 
sible perils. 

Beyond the underwriting process, 
Mierzwa had similarly profound impli- 
cations for the federal flood insurance 
program. That program seeks to spread 
the risk of flooding by encouraging all 
property owners to secure flood cover- 
age. After Mierzwa, the property owner 
in a coastal area had little incentive to 
purchase separate flood insurance. Af- 
ter all, in coastal Florida windstorms 
accompany virtually all flood events. 


the name of the parent or guardian 
known. Providers should document 
in the medical record whether the 
child’s parent or guardian was 


If Mierzwa is to be taken at face value, 
if the building were destroyed by flood 
and, during the storm, a single shingle 
was blown from the roof, the covered 
damage to the single shingle would re- 
quire the windstorm carrier to pay 
policy limits for the total loss by flood. 

In closing, the author advises that 
complaints concerning Mierzwa’s inter- 
pretation of the valued policy law 
should be directed at the legislature, not 
the courts. It is clear that the Florida 
Legislature would have agreed with 
that portion of Mr. Richards’s article. 
Their decision to immediately amend 
the statute reflects the awareness that 
Mierzwa did indeed create new law. 
Like many commentators, the legisla- 
ture clearly found the court’s novel in- 
terpretation to be an unacceptable risk. 
JOHN F. Gararra, Tampa 


More on Spoliation 

Everything in the Nov. 2005 article 
“The Wild and Wooly World of Infer- 
ences and Presumptions — When Si- 
lence is Deafening” is essentially moot 
or stale based upon the recent Supreme 
Court ruling, Martino v. Wal-Mart 
Stores, Inc., 908 So.2d 342 (Fla. 2005). 
RIcHArD J. D1az, Coral Gables 


Author’s Response: 

The Florida Supreme Court’s recent 
decision in Martino v. Wal-Mart Stores, 
Inc., stands primarily for the proposi- 
tion that an independent spoliation 
cause of action will not lie against a first 
party defendant. It does not address 
situtions where a party merely fails to 
come forward with available physical 
evidence. There is language in Martino 
stating that a Valcin presumption and 
sanctions are available remedies in the 
case of spoliation as opposed to an in- 
dependent cause of action for spoliation. 
The recent article should be read with 
this case in mind when dealing with 
situations involving the destruction of 
physical evidence. 

DaniEL MorMan, Tampa 
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known and if the providers at- 
tempted to contact him or her. 

In turn, if treatment is provided, 
the provider must notify the parent 
or guardian as soon as possible af- 
ter the emergency medical or surgi- 
cal care is provided.'® By law, the 
hospital medical record must reflect 
the reason contact was not initially 
obtained and contain a statement by 
the attending physician that imme- 
diate emergency medical care or treat- 
ment was necessary for the patient’s 
health or physical well-being. 


When Others Can Consent 

Some children do not live with 
their parents. Some may have no 
contact with their parents because 
their parents are in jail or they were 
raised by relatives since birth. Some 
parents may be overseas or out of 
town on assignment in the military 
or work and the children are living 
with a relative or stepparent. The 
child may be in jail or living with a 
foster parent. In such cases, 
healthcare providers and social 
workers often face a dilemma as to 
who can consent to the child’s medi- 
cal treatment and surgery. Deter- 
mining who, other than the parent, 
can consent to a child’s medical or 
surgical treatment turns on 
whether the child is in the custody 
of the state. 

When children who are not in 
state custody require medical atten- 
tion but their parents cannot be con- 
tacted, a provider may obtain con- 
sent to provide “medical care or 
treatment” — but not to perform 
surgery — from the following per- 
sons, in the following order: 1) a per- 
son with power of attorney;'‘(2) 
stepparent; 3) grandparent of the 
minor; 4) an adult brother or sister 
of the minor; or 5) an adult aunt or 
uncle of the minor.'* 

For example, a six-month-old 
child is being raised by his grand- 
mother because his mother gave birth 
while in jail. The child requires im- 
munizations. The grandparent takes 
the child to the pediatrician or county 
health department, but the provider 
refuses to administer the shots be- 
cause the parent is not there to ini- 
tial the immunization forms. A law- 
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yer helping the grandmother, the pe- 
diatrician, or county health depart- 
ment should first attempt to contact 
the mother in jail and request her to 
sign a faxed copy of the immuniza- 
tion forms. If that is not possible, the 
lawyer would contact, in order, the 
statutory list of alterative consent 
providers. Specifically, the lawyer 
would first determine if the mother 
gave the grandmother a power of at- 
torney for the child’s medical care. If 
not, the lawyer should prepare this 
document and ask the mother to sign 
it to facilitate healthcare consent is- 
sues in the future, because the pro- 
vider would have proper consent if the 
grandmother presented the power of 
attorney. If time was of the essence in 
seeking care, however, the lawyer 
would attempt to comply with the 
next category in the statute: consent 
from a stepparent. If there is no step- 
parent, the lawyer would proceed to 
the next category: consent from a 
grandparent of the minor. In turn, the 
provider would document in the medi- 
cal record the attempts to reach the 
mother and would then provide medi- 
cal treatment pursuant to the consent 
of the grandparent. 

Significantly, the statutory list of 
alternative persons who may provide 
consent applies only to routine medi- 
cal care.’ If, for example, in the sce- 
nario above, when getting the baby’s 
immunizations and routine baby care, 
the physician found something that 
required surgery, the surgeon and the 
hospital would have to get the 
mother’s consent before the surgery 
is performed. 

Because of the legal quagmire that 
can arise when a child being raised 
by individuals other than his or her 
parents requires surgery, and be- 
cause of the steps nonparents have 
to undertake with different providers 
and hospitals to get treatment for the 
child until he or she reaches 18, pru- 
dent lawyers helping such children 
should either obtain powers of attor- 
ney from the parent or a court ordered 
guardianship of the child by the 
nonparent. Furthermore, although 
terminating parental rights is often 
a difficult and lengthy process be- 
cause of the constitutional issues in- 
volved, attorneys can, upon proper 


evidence, obtain guardianships or 
other orders that allow the caretaker 
to consent to the child’s medical and 
surgical care. Lawyers should make 
sure the order includes both medical 
and surgical care. If the language is 
limited to “medical” care, many hos- 
pitals and providers will not interpret 
an order for “medical” care to include 
surgery due to the differentiation be- 
tween medical and surgical care in 
the Florida statutes. 

Additionally, if a person does not 
fit within one of the five categories 
enumerated in the statute, that 
person cannot consent to the medi- 
cal treatment. For example, a 
babysitter cannot consent to a child’s 
treatment. Many babysitters or 
nannies take children to the doctor 
for routine or follow-up care, for 
example, a 10-day follow-up after 
antibiotics have been administered 
for an inner ear infection. The pro- 
viders often believe that, because 
the parent already consented to the 
treatment at the initial visit, they 
still have the parent’s consent to 


examine and treat the child in the 
follow-up visit. Practically speaking, 
the risk of a battery claim may be 
remote, but the risk does exist. Un- 
der such situations, if the condition 
requires additional treatment, per- 
haps a parent can be reached on the 
telephone to provide consent to the 
treatment. 

If the child is a foster child in state 
custody, the Department of Children 
and Families has “the right . . . to 
provide the child with . . . ordinary 
medical .. . care.””° The state, not 
the foster parents, has the legal 
authority to consent to the foster 
child’s medical treatment. However, 
for surgery to be performed on a fos- 
ter child, a court must order the sur- 


gery.”! 


Specific Health Situations 
When Minors Can Consent 
Florida law contains a number of 
exceptions to the rule that minors 
cannot consent to medical treatment. 
In enacting those exceptions, the leg- 
islature recognized that, in certain 


Even the Greatest Attorney in the World Will be Broke 
without a Constant Stream of New Clients 


An extremely successful producer has just updated his system, “Rainmaking - let’s make 
it Pour”. Attorneys are one of the only professions that are prohibited from soliciting 
new work. Does that make any sense? We cannot solicit work, but we are promoted, 
rewarded and paid, based on how much we originate. What 1s an attorney supposed to 


do? 


The highest paid attorneys in every law firm are the ones that originate the most new 
work. Why are they paid so much? Because most people can’t do it! 


This Rainmaking system will give you the secrets to originating new clients. Learn the 
secrets that all top rainmakers know and make them yours. You can learn and apply 
these secrets and techniques to become a top rainmaker in your firm. Originating new 
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situations, minors will not seek treat- 
ment if doing so requires them to dis- 
close the medical condition to their 
parents. In turn, the rationale was 
that it was better for minors to receive 
medical treatment for certain dis- 
eases or conditions than to go with- 
out any treatment for fear of being 
disciplined by their parents. The 
Florida electorate disagreed with this 
rationale, however, in the case of abor- 
tion, as described below. 

e STDs — Any minor may consent 
to examination for and treatment of 
sexually transmissible diseases.” The 
law even provides that the occurrence 
of the consultation, examination, and 
treatment cannot be divulged in any 
direct or indirect manner, including 
sending a bill to the parent. As a re- 
sult, providers should have a system 
in place so that insurance providers 
are not billed for STD treatment, 
which is often difficult because co- 
payments are often requested prior 
to medical care being provided, and 
minors may not realize that, if their 
parents’ insurance pays for the care, 
their parents will automatically re- 
ceive an explanation of benefits for 
the treatment. As a result, a lawyer 
helping a child receive treatment for 
an STD or helping the physician who 
is providing such services may want 
to make sure the patient pays in cash 
for the visit if the child could be 
harmed if the parent learned of the 
treatment. Attorneys for healthcare 
providers should inform their clients 
of the need to shelter this 
superconfidential medical STD treat- 
ment information from parents. 

© Maternal Health and Contracep- 
tive Information and Services — Mi- 
nors may receive, without parental 
consent, maternal health and contra- 
ceptive information and services of a 
nonsurgical nature only if the minors 
are married, have become parents, are 
pregnant or, in the opinion of the phy- 
sician, would suffer probable health 
hazards if such services were not pro- 
vided.** There is no exception for situ- 
ations in which the minor may be the 
victim of sexual abuse or incest. Un- 
der this law, a sexually active, non- 
pregnant, unmarried 17-year-old who 
has no children cannot receive birth 
control without parental consent un- 


less she would suffer a “health haz- 
ard” by failing to obtain the prescrip- 
tion. The statute further states that 
insertion of temporary internal con- 
traceptive devices are not deemed 
surgical procedures. That means that 
a minor could have an intrauterine 
device (IUD) inserted without paren- 
tal consent so long as she was mar- 
ried, already had a child, or otherwise 
would suffer a “health hazard.” 

For example, if a social worker 
wanted to assist a minor with obtain- 
ing a contraceptive pill, and consulted 
with an attorney on whether it could 
be done without parental consent, the 
lawyer could advise that the child 
could go to the doctor and receive in- 
formation without her parent’s per- 
mission only if the minor was already 
pregnant, a mother, married, or if a 
“health hazard” would result. 

The term “health hazard” is unde- 
fined in the law. One could argue, 
based on the recent findings of the 
American Academy of Pediatrics 
(“AAP”), that any developing minor’s 
pregnancy itself is a “health hazard.””* 
If it were not, why would medical 
treatment be needed if the child be- 
came pregnant? Indeed, the AAP re- 
ports that pregnant adolescents have 
more complications, lower birth 
weight infants, hypertension, anemia, 
and prematurity than adult women. 
A lawyer defending a physician who 
sought to prescribe the contraceptive 
pill to a 17-year-old unmarried, 
nonparent teen would advise the phy- 
sician to document the health hazards 
that were probable to result ifthe teen 
became pregnant. 

It is interesting to contrast the STD 
law with the pregnancy/maternal 
health law because the STD law 
would provide a minor more rights 
than the pregnancy/maternal health 
law. Florida allows a doctor to treat 
any minor for herpes, for example, but 
can share contraceptive information 
only if the minor is already pregnant, 
already a parent, is married, or would 
have a probable “health hazard” if the 
information is not shared. In other 
words, a minor has the right to medical 
treatment to prevent and treat STDs 
but not to prevent pregnancy. 

e Abortion — A physician is sub- 
ject to discipline under the Medical 
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Practices Act if he or she performs an 
abortion on a girl age 17 or younger 
without giving the girl’s parent or le- 
gal guardian notice, in person or by 
telephone, of the planned abortion 48 
hours in advance of performing the 
procedure.” If a referring physician 
provides the notice, then the physi- 
cian who actually performs the abor- 
tion must receive a written statement 
from the referring physician certify- 
ing that the referring physician has 
given notice. If notification in person 
or by phone is not possible after a rea- 
sonable effort has been made, the phy- 
sician must send a letter by certified 
mail to the last known address of the 
parent or guardian. 

Notice is not required if a medical 
emergency exists and there is insuf- 
ficient time for the attending physi- 
cian to comply with the notification 
requirements. If a medical emergency 
exists, the physician may proceed but 
must document reasons for the medi- 
cal necessity in the patient’s medical 
records. Notice is not required if the 
minor is or has been married, is statu- 
torily emancipated, or has a minor 
child “dependent on her.” Having 
given birth before does not meet the 
exception. 

A circuit court may waive the no- 
tice requirement only if the court 
finds “by clear evidence” that either 
(1) the minor is “sufficiently mature 
to decide whether to terminate her 
pregnancy,” or (2) there is evidence of 
child abuse or sexual abuse of the girl 
by one or both of her parents or her 
guardian or (3) that the notification 
of a parent or guardian “is not in the 
best interest of the girl.” Denials 
may be appealed on an expedited and 
confidential basis to the Florida Su- 
preme Court. 

¢ Substance Abuse Treatment — A 
physician and other providers, includ- 
ing psychologists, social workers, and 
therapists, may provide substance 
abuse services to a minor without the 
patient’s parent’s consent.*’ Thus, a 
lawyer advising a minor about sub- 
stance abuse treatment could tell the 
minor that under Florida law, he or 
she can receive treatment for sub- 
stance abuse without the consent of 
his or her parent. The law also pro- 
hibits the release of information 
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about such treatment without the 
minor’s consent. Even when a parent 
consents to treatment, medical infor- 
mation about the substance abuse 
treatment cannot be released with- 
out the parent’s and the minor’s con- 
sent.” A similar federal law may also 
apply.” 

© Outpatient Emotional Crisis Ser- 
vices — A child 13 years old or older 
can receive, without parental consent, 
mental health diagnostic and evalu- 
ative services or individual psycho- 
therapy, group therapy, counseling, or 
other forms of verbal therapy from a 
licensed mental health professional.*° 
A lawyer advising a minor about his 
or her right to receive treatment with- 
out parental approval, however, should 
be aware that there are limitations to 
the number of sessions and type of 
treatment that can be provided with- 
out parental consent. Also, unless the 
parent participates, the parent does 
not, according to the statute, have to 
pay for the treatment. 


Conclusion 

By understanding these laws af- 
fecting minors’ access to healthcare, 
lawyers can assist nonparents who 
are raising children get the medical 
care the children need. Raising 
awareness of who can consent to 
medical care to minors raises issues 
of possible inconsistency and out- 
datedness in the law. Does Florida 
law adequately represent today’s 
society in terms of implementing a 
process by which nonparents can 
consent to medical treatment? 
When abandoned babies are born to 
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drug addicted mothers and raised by 
aunts and grandparents, should the 
law require a formal guardianship 
designation before the child can ob- 
tain surgery? Should parents have 
to consent to a doctor talking to a 
minor about birth control, particu- 
larly where the law does not require 
consent for STD treatment? These 
are the issues that Florida legisla- 
tors, courts, and citizens will have 
to address in order to provide mi- 
nors with appropriate access to 
health care. O 


' The Center for Economic and Policy 
Research published a 2004 study stat- 
ing that, between 1999 and 2004, the 
percentage of children with health in- 
surance from their parents’ employers 
dropped 6.5 percent. Additionally, a 
Families USA study reported that 
Florida has 274,000 low income parents 
who are uninsured but who, because 
they make more than 200 percent of the 
amount that marks the poverty line 
($29,260 for a family of three), do not 
qualify for Medicaid. The HealthCare 
Safety Net: Millions of Low-Income 
People Left Uninsured, Famities USA 
(July 2001). 
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REAL PROPERTY, PROBATE 
AND TrusT Law 


By Patrick J. Lannon 


Domicile Planning — Don’t Take it for Granted 


very day, attorneys, accoun- 

tants, and other profession- 

als across Florida interact 

with clients or potential cli- 
ents who could benefit from domi- 
cile planning. Because clients rarely 
engage attorneys or other profes- 
sionals with domicile planning in 
mind, many opportunities to prop- 
erly plan for domicile are missed. If 
the right questions are asked at the 
right time, however, steps may be 
taken to avert possible disaster and 
maximize outcomes for clients and 
their families. 


What Is Domicile? 

While there is no universally 

adopted definition of domicile, the 
states (and the IRS) share a general 
understanding of what domicile 
means. In Florida, 
a] legal residence or “domicile” is the 
place where a person has fixed an abode 
with the present intention of making it 
his or her permanent home. Once estab- 
lished, a domicile continues until it is 
superseded by a new one. A domicile is 
presumed to continue, and the burden 
of proof ordinarily rests on the party as- 
serting the abandonment of one domi- 
cile to demonstrate the acquisition of 
another. 

A Massachusetts court recently 
determined that domicile is where 
a person has “his home—that is, 
his dwelling place and the center 
of his domestic, social, and civil 
life.” While these definitions are 
inexact and difficult to apply, they 
sufficiently allow the attorney or 
other professional to identify cli- 
ents with domicile planning is- 
sues. 


Who Needs Domicile Planning? 
Clients in need of domicile plan- 


ning may be broken down into three 
distinct groups: those with a chang- 
ing domicile; those with a change- 
able domicile; and those with an 
ambiguous domicile. Clients with a 
changing domicile, such as older cli- 
ents retiring to Florida, profession- 
als moving because of job relocation, 
and non-U.S. citizens moving to 
Florida for a variety of personal, fi- 
nancial, or political reasons should 
stand out as candidates for domicile 
planning. Clients with a changeable 
domicile, such as part-year resi- 
dents who could adopt a Florida 
domicile with relatively little effort, 
are more difficult to identify because 
they may not have given any 
thought to the advantages of chang- 
ing domicile. Clients with an am- 
biguous domicile, a group which in- 
cludes clients who have taken 
insufficient steps in an intended 
domicile change or have inadvert- 
ently accumulated significant indi- 
cia of domicile without an intent to 
change, are perhaps the most diffi- 
cult to identify, but also have the 
most to gain from domicile planning. 
Each group presents special oppor- 
tunities and challenges. 


Choosing a Domicile 

Domicile planning consists of de- 
termining the appropriate domicile 
and taking steps to document the 
choice of domicile. While it may be 
tempting to assume that every do- 
micile planning candidate simply 
needs to clarify or adopt a Florida 
domicile, a Florida domicile may not 
be the best choice, depending on the 
client’s circumstances. As a result, 
once a client with a changing, 
changeable, or ambiguous domicile 
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is identified, the first step is to de- 
termine which domicile is the most 
beneficial. Once all of the implica- 
tions of domicile change are known, 
a client may wish to postpone or 
even reverse domicile change. 

Most clients with sufficient 
Florida contacts should be advised 
to change to Florida domicile. 
Florida is widely recognized as a 
tax-friendly state, and many clients 
may wish to avoid the state income, 
gift, or estate taxation levied by 
their previous states of domicile.* 
Other clients may benefit from fa- 
vorable Florida creditor protection 
laws, including creditor protection 
for homestead, annuities, and cash 
value of life insurance policies.‘ Cli- 
ents who own valuable residential 
real property in Florida should con- 
sider the effect of the homestead 
“Save Our Homes” cap on property 
tax increases.’ Some non-US. citi- 
zens should be advised to establish 
Florida (or at least U.S.) domicile 
since they would otherwise be fac- 
ing federal estate tax on U.S. situs 
assets with only a very limited 
credit to offset the tax.° 

Other clients may wish to actively 
avoid Florida domicile, at least tem- 
porarily. For example, many clients 
desire to retain partial avoidance of 
federal capital gains tax on the sale 
of an out-of-state residence (if the 
residence was the primary residence 
two out of the five years prior to 
sale).’ Other clients who are unwill- 
ing to sufficiently cut ties to non- 
Florida domicile, or wish to retain 
the protection of the laws of the cur- 
rent state of domicile, need to make 
sure that he or she will not be 
treated as a domiciliary by both 
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Florida and the other jurisdiction. 
A client with significant intangible 
assets may desire to avoid the im- 
pact of the Florida intangible per- 
sonal property tax.* In some situa- 
tions, a client should be advised to 
avoid or relinquish Florida domicile 
in order to avoid homestead forced 
heirship provisions on death.’ Non- 
USS. citizens may wish to delay ob- 
taining Florida domicile in order to 
undertake pre-immigration plan- 
ning prior to establishment of U.S. 
domicile or may wish to avoid U.S. 
domicile altogether to avoid estate 
taxation of worldwide assets.” 

Only careful questioning and co- 
ordination with the client’s advisors 
in both Florida and the competing 
domicile jurisdiction can bring out 
all of the information required to 
make an informed domicile decision. 
For example, the current domicile 
may have more favorable laws with 
respect to taxes, divorce, elective 
share, or other issues that only an 
attorney in that jurisdiction can 
fully appreciate. Perhaps the client 
foresees estate litigation and wishes 
to retain the protection of a no-con- 
test provision in his or her will, but 
has not been informed that such pro- 
visions are not enforceable in 
Florida. The client may insist on 
estate plan provisions (such as nam- 
ing an ineligible person or trust 
company as personal representa- 
tive) that are inconsistent with 
Florida law. The client may wish to 
remain politically active in the non- 
Florida domicile, or may wish to re- 
main closely involved with non- 
Florida work, church, social, or 
family activities. Many legal or tax 
advantages to a non-Florida domi- 
cile may be replicated in Florida by 
careful planning, but without care- 
ful review, the client may never be- 
come aware of the consequences of 
a domicile change. 

While coordination with non- 
Florida advisors is essential, it 
should be noted that an individual’s 
legal, tax, and investment advisors 
may have different perspectives on 
the wisdom of a domicile change. 
Any potential disagreement is exac- 
erbated by the realization that a 
non-Florida advisor who suggests a 


domicile change may find himself or 
herself replaced by a Florida advi- 
sor as part of the domicile change 
process. 

Whether an individual decides to 
change to, or avoid, Florida domicile, 
either course of action is preferable 
to leaving domicile ambiguous. 
Risks of an ambiguous domicile in- 
clude competing probate proceed- 
ings after death" and state income 
and estate taxation claims made by 
the non-Florida jurisdiction.” 


Steps to Establish 
Florida Domicile 

Once it is determined that Florida 
domicile is desirable, a client must 
take steps to terminate non-Florida 
domicile and adopt Florida domicile. 
The first step is to review the law of 
the former state of domicile. Many 
states have statutes defining domi- 
cile for taxation or other purposes, 
creating a road map for avoidance 
of domicile. Even if the state of 
former domicile lacks a useful statu- 
tory definition of domicile, state case 
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law should be reviewed to determine 
how domicile challenges are 
handled. While the states share a 
general understanding of domicile, 
general principles are no substitute 
for a review of the law of the in- 
volved jurisdiction. 

Many states, including Florida, 
define domicile in a way that is in- 
herently subjective and difficult to 
prove. Faced with a generally broad 
definition of domicile, courts and 
taxing authorities rely on the intent 
of the individual,’ as proved by con- 
temporaneous expressions of intent 
and by positive overt acts proving 
intent.'* Intent, sentiment, and feel- 
ing may be shown by testimony of 
the client and others. However, 
courts and taxing authorities tend 
to focus on nonsubjective evidence 
in order to infer intent. Generally, 
this analysis focuses on which juris- 
diction has the more significant con- 
tacts. This gives the planner the 
opportunity to recommend steps 
that will lead to the desired result. 

For example, while a client may 
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change domicile for any reason or 
no apparent reason, it is helpful to 
have a record of a clearly enunciated 
purpose that is consistent with the 
timing and circumstances of the 
domicile change.’ 

While many clients will retain a 
few contacts in the state of former 
domicile, as many of the indicia as 
possible should point to Florida. A 
list of some of the indicia considered 
by courts in determining domicile is 
attached as appendix, and some of 
the more important indicia are set 
forth below. 

As one court stated, “[a] person’s 
declarations about his home, resi- 
dence, or domicile are evidence of his 
intent, including a statement con- 
tained in a formal legal document 
like a will.” A client wishing to es- 
tablish domicile should accordingly 
take aggressive steps to document 
his or her new domicile contempo- 
raneously with the domicile change. 
For example, in accordance with FS. 
§222.17, a person wishing to estab- 
lish Florida domicile may file a 
sworn statement with the clerk of 
the circuit court. A person may also 
file a sworn statement regarding 
intent not to establish Florida do- 
micile. A Florida homestead decla- 
ration is also powerful proof of in- 
tent to choose Florida domicile. 
While such statements without 
more are unlikely to prove domicile, 
absence of such statements may be 
taken as evidence that domicile has 
not changed. Note that when faced 
with conflicting evidence of domi- 
cile, a court or taxing authority may 
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give less weight to self-serving for- 
mal expressions of intent than to 
more concrete indicia of domicile. 

The concept of domicile is closely 
connected with a person’s home. 
Selling or failing to sell the former 
residence is powerful, but not con- 
clusive, evidence of domicile change. 
If the residence in the state of prior 
domicile is put on the market but 
fails to sell, evidence of the attempt 
should be retained. If the former 
residence is not sold, it should be 
shut down for the period it is not 
being used. Year-round pool service 
and cable TV have been used as in- 
dicia of lack of intent to change do- 
micile."’ The sale of a residence in 
Florida should be treated as the sale 
of a principal residence for federal 
capital gains treatment. 

As much time as possible should 
be spent in Florida and as little time 
as practical should be spent in the 
former domicile state. A trip log 
should be maintained to show rela- 
tive time spent in each location. If 
records are not kept, credit card re- 
ceipts can be used to show the 
amount of time spent in a location.'* 

Keeping business contacts in the 
state of prior domicile is powerful 
evidence that domicile has not been 
abandoned.’* Transitional years 
where prior business is being wound 
up are particularly vulnerable to 
challenge. Domicile may not be con- 
sidered changed until business in- 
volvement substantially 
ceased.” Establishing business con- 
tacts in a new location may not be 
sufficient to show that previous do- 
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micile has been abandoned, if other 
facts show that previous domicile 
has been retained. 

A court has held that a husband 
and wife can each have a different 
domicile if they live separately in a 
“nontraditional” marriage without 
fraudulent intent.”! As a result, if 
only one spouse of a married couple 
is unable to amass sufficient evi- 
dence of Florida domicile to safely 
change his or her domicile, the other 
spouse may still be able to obtain a 
Florida domicile. Advantages avail- 
able to the couple from this arrange- 
ment would include access to the 
creditor protection and property tax 
benefits of Florida homestead. 


Issues to Consider 
Upon Domicile Change 

While each domicile change or 
clarification will involve a unique 
set of issues, every domicile planner 
needs to keep an eye out for a few 
recurring risks. For example, obtain- 
ing Florida domicile may not avoid 
state income tax in the state of 
former domicile.” A client may re- 
main a “statutory resident” of the 
state of former domicile based on the 
income tax law of that state, or that 
state may apply its own criteria to 
consider the client a continuing do- 
miciliary of that state. The client 
could legitimately be subject to more 
than one state’s taxing authority.” 
Local counsel should be consulted 
to determine whether income tax 
liability has ceased. In addition, a 
Florida domiciliary may still be li- 
able for income tax on “source” in- 
come from the state of former domi- 
cile or may pay tax as a part-year 
resident. A new Florida domiciliary 
should consult a local accountant or 
attorney to determine the liability 
for and possible legal avoidance of the 
Florida intangible personal property 
tax. If Florida tax is paid, it may not 
be possible to obtain a refund in the 
event of a successful tax challenge by 
the state of former domicile result- 
ing in taxation by both Florida and 
the other jurisdiction. 

A new Florida domiciliary should 
consult a local attorney and have his 
or her estate planning documents 
reviewed to make sure they conform 
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to local law. For example, a non- 
Florida document may name an in- 
eligible personal representative, 
contain an unenforceable no-contest 
clause, or contain an ineffective dis- 
position of the homestead. The new 
documents and estate plan should 
carefully plan for existing commu- 
nity property, either by a conscious 
decision to convert assets into sepa- 
rate property or by careful documen- 
tation of the preservation of commu- 
nity property status. 

A new Florida domiciliary should 
replace as many non-Florida advi- 
sors with Florida advisors as pos- 
sible, not only to prove change of 
domicile but to avoid errors by ad- 
visors unfamiliar with Florida law. 
While many clients are reluctant to 
change a long-term professional re- 
lationship, the planning process 
should include a frank discussion of 
the capabilities of the advisors and 
the requirements of Florida law. 

Real property located in other 
states may be subject to a state es- 
tate or inheritance tax. It may be 
possible to avoid the state estate tax 
by placing the real property into a 
corporation or other similar entity 
(thereby changing the character of 
the property into personal property). 
Note that the entity used would be 
subject to the Florida intangible 
personal property tax unless plan- 
ning is undertaken to avoid the tax. 

A client expecting to obtain the 
property tax and creditor protection 
benefits (and probate limitations) 
of homestead should carefully re- 
view the applicable rules, including 
federal bankruptcy rules. Some 
considerations include acreage 
limitations on the homestead, the 
possibility that holding title in trust 
takes away creditor protection,” in- 
applicability to vacant land or a 
house being built, and the annual 
deadline for application for property 
tax purposes.” Zingale v. Powell, 885 
So. 2d 277 (Fla. 2004), holds that the 
constitutional limitation on in- 
creases in homestead valuation as- 
sessments does not apply to any in- 
crease prior to actual granting of 
homestead status, even if the prop- 
erty qualified as homestead prior 
to this time.*° 


Conclusion 

Many clients may not realize the 
magnitude of the advantages of 
proper domicile planning and the 
corresponding disadvantages of poor 
planning. While the issues raised in 
the domicile planning process are 
varied and complex, both the risks 
of poor planning and the rewards of 
proper planning make domicile a 
subject that attorneys cannot afford 
to ignore. O 


1 Kevoloh v. Carter, 699 So. 2d 285 (Fla. 
5th D.C.A. 1997) (citations omitted). This 
paternity case contains an extensive dis- 
cussion of domicile in connection with a 
determination of whether Florida had 
subject matter jurisdiction and whether 
personal jurisdiction was acquired. 

2 Horvitz v. Commissioner of Revenue, 
798 N.E.2d 1046 (Table) (Mass. App. Ct. 
2003) (unpublished). (Taxpayer deter- 
mined to have changed domicile from 
Florida to Massachusetts when he pur- 
chased a Massachusetts residence in 
order to remain involved in his 
children’s lives). 

3 In 2005, a New York domiciled dece- 


dent who pays estate tax on $10 million 
will pay approximately $565,828 more 
in state and federal estate taxes than 
an otherwise identical Florida decedent. 
For more on this topic, see Dean L. 
Surkin, The Impact of the Decoupling of 
State Estate Taxes on a Taxpayer’s 
Choice of Domicile, 101 J. Taxation 49 
(2004). 

4 Const. art. X, §4; Fua. Strat. 
§222.14. It should be noted that while 
recent changes to federal bankruptcy 
law have reduced the creditor protection 
available to the homestead, significant 
creditor protection remains. 

5 Fra. Stat. §193.155(1). This often 
overlooked provision may be worth tens 
of thousands of dollars to a client who 
sees the taxes assessed on his or her 
pricey second home double and triple 
while domiciliary neighbors pay only in- 
cremental increases. 

6 T.R.C. §2102(b)(1) allows a decedent 
who is a nonresident and not a citizen 
of the U.S. to shelter only $60,000 from 
the federal estate tax. Some clients, such 
as those with substantial U.S. assets but 
total worldwide assets of less than the 
applicable exclusion amount for U.S. resi- 
dents (currently $1.5 million), may reduce 
their tax burden by establishing a U.S. 
domicile. Note that domicile planning for 
non-US. citizens should carefully consider 
the effect of any applicable treaty. 

7 LR.C. §121. A domicile change may 
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be postponed until the out-of-state resi- 
dence is ready to be sold. 

5 Due to the low rate and the ease of 
avoidance of this tax, this factor should 
not weigh heavily for most. 

° For example, a single client may not 
want to leave a valuable homestead to 
minor children in the custody of a former 
spouse. 

© Note that the test of domicile for US. 
income taxes is lawful permanent resi- 
dence or substantial presence based on 
the number of days present, but the test 
for U.S. estate and gift taxes is domicile. 
L.R.C. Reg. §20.0-1(b)(1). 

See, e.g., Estate of Burshiem v. 
Burshiem, 483 N.W.2d 175 (N.D. 1992). 

” Since Florida does not currently 
charge a separate state estate tax, 
Florida has no incentive to intervene in 
a state estate tax claim made by another 
state. 

18 “The test of intent with respect to a 
purported new domicile has been stated 
as ‘whether the place of habitation is the 
permanent home of a person, with the 
range of sentiment, feeling, and perma- 
nent association with it.” In re Bodfish 
v. Gallman, 50 A.D.2d 457, 458 (N.Y. App. 
Div. 1976), quoting In re Estate of Bourne, 
181 Misc. 238, 246 (N.Y. Sur. 1943). 

4 “A change of residence is accom- 
plished and becomes effective when there 
is a good-faith intention to establish it, 
coupled with an actual physical move to 
the new residence, as evidenced by posi- 
tive overt acts.” Kevoloh, 699 So. 2d at 
288. Note that “the intention to acquire 
a new domicile must be to make a home 
at the moment, not to make a home in 
the future.” Jd. (citation omitted). Buy- 
ing property, building a home, and other 
similar steps toward acquisition of domi- 
cile are insufficient without further proof 
that a change has already been made. 

Note that unlike many other tax sav- 
ing strategies, domicile change is valid 
even if the sole purpose is tax avoidance. 

16 Estate of Burshiem v. Burshiem, 483 
N.W. 2d 175 (N.D. 1992) (citation omit- 
ted). (Decedent determined to be a 
Florida domiciliary for probate purposes, 
notwithstanding that he had a North 
Dakota driver’s license and hunting li- 
cense and spent 80 percent of his time in 
North Dakota, largely based on the dec- 
laration in his will that he was a Florida 
resident); see also Getz v. Rygalski, 611 
A.2d 778 (Pa. Commw. Ct. 1992). (Dece- 
dent determined to be a Pennsylvania do- 
miciliary notwithstanding a Florida 
homestead exemption, vehicle registra- 
tion, driver’s license, bank accounts, ad- 
dress on final federal income tax return, 
and Florida residence eight months of 
each year, largely based on the declara- 
tion in his will that he was a Pennsylva- 
nia resident). 

7 N.Y. Tax Appeals Tribunal TSB-D-94- 
(4)I. 

18 See, e.g., N.Y. Tax Appeals Tribunal 
TSB-D-95-(5)I. 

'° In re Kartiganer, 194 A.D.2d 879 (N.Y. 
App. Div. 1979) (Active involvement in 
business showed continued New York 


residence in spite of Florida voter regis- 
trations, licenses, and will declarations. 
Note also that Florida wills provided for 
a New York probate); see also Gray v. Tax 
Appeals Tribunal of the State of New York, 
651 N.Y.S.2d 740 (N.Y. App. Div. 1997). 

20 If domicile has been sufficiently es- 
tablished, however, a temporary return 
to the state of previous domicile to work 
will not disrupt the domicile because 
“mere absence with the specific clear-cut 
bona fide intention of returning will not 
destroy the residence actually thereto- 
fore established.” Bloomsfield v. City of 
St. Petersburg Beach, 82 So. 2d 364 (Fla. 
1955). 

21 In Judd v. Schooley, 158 So. 2d 514 
(Fla. 1963), the Florida Supreme Court 
approved of a homestead tax exemption 
for a wife though the husband was a non- 
domiciliary and they “live[d] together 
harmoniously” without divorce or sepa- 
ration. See also Bleasdell v. Department 
of Revenue, 2004 WL 1238355 (Or. T.C. 
2004). Note that the income tax implica- 
tions of split domicile should be consid- 
ered if the remaining spouse lives in a 
community property jurisdiction. 

22 See John D. Zook, State Tax Obliga- 
tions Can Survive Out-of-State Move, 23 
TAXATION FOR Law 224 (1995). 

3 While at least one regional group, the 
North Eastern States Tax Officials Asso- 
ciation, has attempted to bring unifor- 
mity to the determination of domicile for 
tax purposes (adopting a cooperative 
agreement on determination of domicile 
in 1996), the current wide variation in 
methodology leaves many traps for the 
unwary. 

24 Crews v. Bosonetto, 271 B.R. 403 
(Bankr. M.D. Fla. 2001). 

> For a general discussion, see Barry A. 
Nelson and Kevin E. Packman, Florida’s 
Unlimited Homestead Exemption Does 
Have Some Limits, 77 Fa. B. J. 60 (Jan. 
2003). 

°6 As noted by Barry A. Nelson and 
Kevin E. Packman in Florida’s Unlim- 
ited Homestead Exemption Does Have 
Some Limits, 77 Fa. B. J. 60 (Jan. 2003), 
an alien debtor can only satisfy the per- 
manent residency requirement necessary 
to have homestead creditor protection if 
the debtor is granted a permanent visa 
or “green card.” The protection may be 
lost if the visa status is not kept up. 


Appendix 


Factors Suggesting Florida Domicile: 

Filing federal income tax returns 
from a Florida address. 

Filing Florida intangible personal 
property tax returns which include all 
intangible personal property owned by 
the individual. 

Filing only those tax returns which 
aie required for nonresidents in the 
former state of domicile. 

Executing a new will reciting Florida 
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as the state of domicile. 

Executing Florida advance directives 
such as a living will, designation of 
healthcare surrogate, and declaration 
nominating preneed guardian. 

Filing a declaration of domicile with 
the clerk of the circuit court in the 
county where the individual resides and 
mailing a copy of the declaration to the 
tax authority in the former state of do- 
micile. 

Declaring Florida to be the place of 
the individual’s domicile in all docu- 
ments containing a recital of residence, 
including wills and trust agreements. 

Notifying social and religious orga- 
nizations of the change in domicile and 
changing membership records to reflect 
the change. 

Obtaining a Florida driver’s license 
and registration of motor vehicles in 
Florida. 

Obtaining a Florida library card. 

Listing Florida address on passport. 

Opening personal checking and sav- 
ings accounts in Florida banks and mov- 
ing the contents of safe-deposit boxes to 
Florida. 

Registering to vote in Florida and 
ceasing to be registered to vote in the 
former state of domicile. 

Owning a Florida residence and fil- 
ing a Florida homestead exemption 
claim for such property. 

Listing the Florida residence as the 
primary residence on all homeowners in- 
surance. 

Moving valuable tangible personal 
property to Florida residence. 

Disposing of the residence in the 
former state of domicile. 

If residence in the former state of do- 
micile is not disposed of, offering the 
residence for rental or closing it up 
(turning off nonessential services) dur- 
ing periods of nonuse. 

Spending little time in the former 
state of domicile. 

Notifying creditors (such as credit 
cards) and debtors of the new domicile. 

Ceasing employment activity in 
former state of domicile. 

Giving up resident fishing and hunt- 
ing licenses in former state of domicile. 

Placing dependent children in Florida. 

Licensing pets in Florida. 

Becoming active in community in 
Florida. 

Moving professional relationships 
(medical, dental, legal, financial, ac- 
counting, etc.) to Florida practitioners. 


Patrick J. Lannon is an attorney 
with the Miami office of White & Case 
LLP. He is admitted to practice in 
Florida and New York. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Julius J. Zschau, chair, and 
Richard R. Gans and William P. Sklar, 
editors. 
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By Meah Rothman Tell 


Circular 230: Beware the Jabberwock! 


ew regulations embodied 

in Circular 230, which 

impact all practitioners! 

before the IRS after June 
20, 2005, have created controversy” 
in the tax community. While some 
view the wide-sweeping regulations 
as the “Jabberwock,”’ others view 
Circular 230 as the “vorpal sword” 
slaying the beast of abusive tax 
shelters. One thing is for certain, the 
legending of written communica- 
tions from tax practitioners in re- 
sponse to Circular 23U is not 
jibberish.* 


Rationale Behind Circular 230 
In an era of billion-dollar federal 
budget deficits,’ there has been in- 
creasing concern over the “tax gap” 
or the actual tax liability of taxpay- 
ers minus the amount of tax actu- 
ally voluntarily and timely paid. In 
February 2004, U.S. Senators 
Charles E. Grassley and Max Baucus 
estimated the “tax gap” to be approxi- 
mately $311 billion, with the major- 
ity of the “tax gap” ($249 billion) at- 
tributable to underreporting.® Many 
people blame the “tax gap” on tax 
practitioners who render advice to 
their clients in order to evade or 
avoid the payment of tax. However, 
as the U.S. Supreme Court noted 70 
years ago: “The legal right of a tax- 
payer to decrease the amount of what 
otherwise would be his taxes, or al- 
together avoid them, by means 
which the law permits, cannot be 
doubted.”’ It is the slope between 
legitimate tax planning and tax 
abuse that can sometimes be very 
slippery. Transactions which have 
no independent economic substance 


or business purpose, or were not 
transactions contemplated to be en- 
compassed within a nonrecognition 
statute,® are considered “abusive” 
transactions. It is these “abusive” 
tax shelters? which Congress and 
the IRS contend have drained bil- 
lions of dollars from the federal cof- 
fers.!° 

What constitutes an “abusive” 
transaction is debatable. One en- 
forcement tool of the IRS is to “list”" 
transactions to make it clear what 
types of transactions the IRS con- 
siders “abusive.” Leading law firms 
have rendered opinions used to mar- 
ket tax transactions later “listed” by 
the IRS. The Enron” debacle in- 
volved tax opinions rendered by 
prominent law firms and account- 
ing firms'® who gave assurances 
that transactions “should” comply 
with technical tax law require- 
ments relying solely on Enron’s as- 
surances that the transactions had 
a sufficient business purpose in 
order to render the opinions.'* The 
prominent law firm of Sidley, Aus- 
tin, Brown & Wood will participate 
in a $195 million settlement 
reached by 280 individual investors 
suing the accounting firm of KPMG 
because the law firm wrote opinion 
letters supporting four types of tax 
shelters involved in the litigation. 
On October 7, 2005, there was a 
news report that “while she was in 
charge during the late 1990s, Su- 
preme Court nominee Harriet 
Miers’s law firm provided investors 
with questionable legal opinions for 
an abusive tax shelter, typically 
generating a $50,000 fee according 
to a Senate report.” 


Circular 230: Mandatory and 
Aspirational Standards 

In addition to the congressional 
response to tax shelters in the 2004 
American Jobs Creation Act,'® the 
secretary of the Treasury promul- 
gated Circular 230 regulations im- 
posing mandatory standards on 
written tax advice and aspirational 
“best practice” standards for federal 
tax practitioners. 

Section 10.35 of Circular 230 is 
aimed squarely at tax practitioners 
who provide written advice (includ- 
ing e-mails), described as “covered 
opinions,” concerning one or more 
federal tax issues arising from: (A) 
a transaction that is the same or 
substantially similar to a transac- 
tion that, at the time the advice is 
rendered, the IRS has determined 
to be a “listed” transaction; (B) any 
partnership or other entity, invest- 
ment plan or arrangement, or any 
other plan or arrangement (i) the 
principal purpose of which is the 
avoidance or evasion of any tax im- 
posed by the IRC or (ii) the signifi- 
cant purpose of which is the avoid- 
ance or evasion of any such tax, if 
the written advice is: (a) a “reliance 
opinion,” that is, the advice con- 
cludes that it is “more likely than 
not” (a greater than 50 percent like- 
lihood ) that one or more significant 
federal tax issues would be resolved 
in the taxpayer’s favor, unless promi- 
nently legended that it was not in- 
tended or written by the practitioner 
to be used and cannot be used by the 
taxpayer for the purpose of avoiding 
penalties that may be imposed on the 
taxpayer, (b) a “marketed opinion” 
(that is or will be used to market, 
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promote, or recommend a partner- 
ship, entity, investment plan, or ar- 
rangement to one or more taxpay- 
ers, unless prominently legended 
that the advice was not intended or 
written by the practitioner to be used 
and cannot be used by the taxpayer 
for the purpose of avoiding penalties 
that may be imposed on the taxpayer, 
it was written to support the promo- 
tion or marketing of the transaction 
addressed in the written advice, and 
the taxpayer should seek advice 
based on the taxpayer’s particular 
circumstances from an independent 
tax advisor, (c) transactions where 
a practitioner imposes on one or 
more recipients a limitation on dis- 
closure of the tax treatment or the 
tax structure of the transaction to 
protect the confidentiality of the 
practitioner’s tax strategies, and (d) 
transactions where the taxpayer has 
a right to a full or partial refund of 
fees if all or part of the intended tax 
consequences from the matters ad- 
dressed are not sustained, or the 
fees paid to the practitioner are con- 
tingent on the taxpayer’s realization 
of tax benefits from the transaction. 

“Principal purpose” is defined in 
§10.35 (b)(10) as the purpose which 
“exceeds” any other purpose. How- 
ever, the “principal purpose” is not 
to evade or avoid the payment of 
federal tax, if the purpose is “the 
claiming of tax benefits in a man- 
ner consistent with the statute and 
congressional purpose.” 

The new §10.35 requirements for 
writing “covered opinions” mandate 
the tax practitioner to use reason- 
able efforts to identify and ascertain 
all facts that the practitioner deter- 
mines to be relevant, including 
those related to future events if a 
transaction is prospective or pro- 
posed. The practitioner may not 
base the opinion on any unreason- 
able factual assumptions the prac- 
titioner knows, or should know, are 
incorrect or incomplete, including 
that the transaction has a business 
purpose or is potentially profitable 
apart from tax benefits, rely on a 
projection, financial forecast or ap- 
praisal if the practitioner knows it 
is incorrect, incomplete, or was pre- 
pared by a person lacking the skills 


or qualifications necessary to pre- 
pare it. The practitioner may not 
rely on any unreasonable factual 
representations, statements or find- 
ings of the taxpayer or any other 
person which the tax practitioner 
knows, or should know, is incorrect 
or incomplete (such as a client’s 
statement that the transaction has 
a business purpose if the business 
purpose is not specifically described 
or the practitioner knows or should 
know that the representation is in- 
correct or incomplete). The practi- 
tioner also may not assume the fa- 
vorable resolution of any 
“significant” federal tax issue 
(§10.35 (b) defines “significant” is- 
sues as ones where the IRS has a 
reasonable basis for a successful 
challenge and the resolution could 
have a significant impact under any 
reasonably foreseeable circum- 
stance on the overall treatment of 
the tax matters or transactions ad- 
dressed in the opinion), nor may he 
or she rely on any unreasonable legal 
assumptions, representations, or con- 
clusions, or contain internally incon- 
sistent legal analyses or conclusions. 
Finally, he or she may not take into 
account the possibility that a tax re- 
turn will not be audited, that the is- 
sue will not be raised on audit, or that 
an issue will be resolved through 
settlement, if raised on audit. 

The drafter of a “covered opinion” 
must: identify in a separate section 
of the opinion all factual assump- 
tions, factual representations, state- 
ments, or findings the taxpayer re- 
lied upon; relate the applicable law 
(including potentially applicable 
judicial doctrines) to the relevant 
facts; consider and reach a conclu- 
sion on all “significant” federal tax 
issues, unless it is a “limited scope 
opinion” (which is limited to less 
than all of the significant federal tax 
issues), but limited scope opinions 
cannot be used for listed transac- 
tions, transactions where the prin- 
cipal purpose is tax avoidance or 
evasion, or for marketed opinions, 
and limited scope opinions must be 
prominently legended as such; state 
with regard to the conclusion 
reached on each significant federal 
tax issue the reasons for the conclu- 
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sion, including the facts and analy- 
sis supporting the conclusions; iden- 
tify any substantial issue as to 
which the practitioner cannot reach 
a conclusion and describe the rea- 
sons the practitioner cannot reach 
a conclusion; contain a prominent 
legend that the opinion does not 
reach a confidence level of at least 
more likely than not with respect to 
one or more significant federal tax 
issues addressed by the opinion, or 
reaches no conclusion, and with re- 
spect to those significant federal tax 
issues, the opinion was not written 
and cannot be used by the taxpayer 
for the purpose of avoiding penalties 
that may be imposed on the taxpayer; 
if it is a “marketed opinion,” the 
opinion provide the 
practitioner’s overall conclusion 
that the federal tax treatment is at 
a confidence level of “more likely 
than not,” and the reasons for the 
conclusion. If it is not a “marketed 
opinion,” the drafter must state an 
overall conclusion as to the likeli- 
hood that the federal tax treatment 
of the transaction or matter that is 
subject of the opinion is the proper 
treatment and the reasons for the 
conclusion. If the practitioner can- 
not reach an overall conclusion, he 
or she must describe the reasons for 
the inability to reach an overall con- 
clusion. 

A “covered opinion” must promi- 
nently disclose any compensation 
arrangement, including referral fee 
or fee-sharing arrangement, or refer- 
ral agreement between the practitio- 
ner (or the practitioner’s firm or any 
person who is a member of, associ- 
ated with, or employed by the 
practitioner’s firm) and any person 
(other than the client for whom the 
opinion is prepared) with respect to 
promoting, marketing, or recom- 
mending the entity, plan, or arrange- 
ment (or a substantially similar ar- 
rangement) that is the subject of the 
covered opinion. All “marketed opin- 
ions” must prominently disclose that 
the opinion was written to support 
the promotion or marketing of the 
transaction(s) or matter(s) addressed 
in the opinion, and the taxpayer 
should seek advice based on the 
taxpayer's particular circumstances 
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from an independent tax advisor. All 
“limited scope” opinions must 
prominently disclose that the opin- 
ion is limited to one or more federal 
tax issues addressed in the opinion, 
that there are additional issues 
which may exist that could affect the 
federal tax treatment of the transac- 
tion or matter that is the subject of 
the opinion, and the opinion does not 
consider or provide a conclusion with 
respect to any additional issues, and 
with respect to any significant fed- 
eral tax issues outside the limited 
scope of the opinion, that the opin- 
ion was not written, and cannot be 
used by the taxpayer, for the purpose 
of avoiding penalties that may be 
imposed on the taxpayer. 

The definition of “covered opinion” 
excludes: written advice provided 
during the course of engagement if 
it is reasonably expected to provide 
subsequent written advice to the 
client that will satisfy the require- 
ments of §10.35; written advice that 
concerns qualification of a qualified 
plan, state or local bond opinion, or 
that is included with documents re- 
quired to be filed with SEC if it does 
not relate to a “listed” transaction 
or transaction whose “principal pur- 
pose” is tax avoidance or evasion; 
written advice prepared for a tax- 
payer after the taxpayer has filed a 
tax return with the IRS, for use 
solely by that taxpayer (which does 
not apply if the written advice is 
going to be used to take a position 
on a tax return or amended tax re- 
turn filed after the date on which 
the advice is provided); written ad- 
vice provided to an employer by a 
practitioner-employee of that em- 
ployer solely for purposes of deter- 
mining the tax liability of the em- 
ployer; and written advice which 
reaches a negative conclusion and 
does not resolve a federal tax issue 
in the taxpayer’s favor at any confi- 
dence level. 


The “Scarlet Letter” 

In order to “opt” out from the 
§10.35 requirements for writing “re- 
liance” or “marketed” opinions, tax 
practitioners can “prominently””’ 
display the following legend adopted 
by Greenberg Traurig in June 2005 


e-mails to clients, an abbreviated 
version of which has been dubbed 
the “Scarlet Letter:”'® 


Pursuant to federal regulations imposed 
on practitioners who render tax advice 
(Circular 230), we are required to advise 
you that any tax advice contained herein 
is not intended or written to be used for 
the purpose of avoiding tax penalties that 
may be imposed by the IRS. If this ad- 
vice is or is intended to be used or re- 
ferred to by you in promoting, market- 
ing or recommending a partnership or 
other entity, investment plan, or arrange- 
ment, the regulations under Circular 230 
require that we advise you as follows: (1) 
This writing is not intended or written 
to be used, and it cannot be used for the 
purpose of avoiding tax penalties that 
may be imposed on a taxpayer; (2) The 
advice was written to support the pro- 
motion or marketing of the 
transactions(s) or matter(s) addressed by 
the written advice; and (3) The taxpayer 
should seek advice based on the taxpay- 
ers particular circumstances from an 
independent tax advisor. 


Other firms, such as Pricewater- 
houseCoopers, have opted to use a 
more general legend which covers 
all tax advice: “This document was 
not intended or written to be used, 


and it cannot be used, for the pur- 
pose of avoiding tax penalties that 
may be imposed on the taxpayer.”"® 
Additionally, accounting and law 
firms, like Greenberg Traurig, have 
written to their clients explaining 
the reason for the routine legending: 


Severe penalties may be imposed on a 
firm and its professionals for failure to 
comply with these new regulations.....The 
significance of the legend is that the cli- 
ent may not avoid an accuracy-related 
penalty (such as for negligence or a sub- 
stantial understatement of tax) based on 
reliance on our advice if the tax treat- 
ment discussed in our advice is not sus- 
tained. Other defenses to a penalty may 
still be asserted, such as the existence 
of substantial authority that supports 
the position. 


Impact on the Tax Practitioner 
Section 10.36 mandates the prac- 
titioner with principal authority and 
responsibility for overseeing a firm’s 
practice of providing advice concern- 
ing federal tax issues to take rea- 
sonable steps to ensure the firm has 
adequate procedures in effect for all 
members, associates, and employees 


Proskanee’s Soca Raton office brings clients the in-depth resources of an invernational law firm 
combined with the Florida market exnerience and efficiencies of a lacally-based firm. While 

personal planning is a key focus and significant component of tts work, Proskauer’s Boca Raton 
office and its over 25 attorneys work in a range of practices — personal planing, corporate and 

securities, labor and employment, Jit'gation, aviation, healthcare, real estate, employee benefits and 


executive compensation ~ that are integrated ints 
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to comply with §10.35 and to take 
prompt action to correct noncompli- 
ance with §10.35. 

Section 10.37 contains mandatory 
“requirements for other written ad- 
vice” not encompassed by §10.35. A 
tax practitioner “must not” give 
written advice concerning one or 
more federal tax issues if the prac- 
titioner: bases the written advice on 
unreasonable factual or legal as- 
sumptions, including assumptions 
as to future events; unreasonably 
relies on representations, state- 
ments, findings, or agreements of 
the taxpayer or any other person; 
fails to consider all relevant facts 
the practitioner knows or should 
know; or in evaluating a federal tax 
issue, takes into account the possi- 
bility that a tax return will not be 
audited, an issue will not be raised 
on audit, or, if raised, that the issue 
will be settled. 

Section 10.33 contains the follow- 
ing aspirational “best practices for 
tax advisors,” which are not manda- 
tory: communicating clearly with 
the client regarding the terms of the 
engagement, expected purpose of 
client’s use of tax advice, the form 
and scope of the advice or assistance 
to be rendered; establishing the 
facts, determining which facts are 
relevant, evaluating the reasonable- 
ness of assumptions or representa- 
tions, applying the applicable law 
(or potentially applicable judicial 
doctrines) to the relevant facts, and 
arriving at a conclusion supported 
by the law and the facts; advising 
the client regarding the import of 
the conclusions reached and 
whether the client can avoid accu- 
racy-related penalties if the tax- 
payer acts in reliance on the advice; 
and acting with fairness and integ- 
rity in practice before the IRS. Sec- 
tion 10.33 (b) provides that manag- 
ing tax partners “should” take 
reasonable steps to ensure that 
firm’s procedures for all members, 
associates, and employees are con- 
sistent with these “best practices.” 

Section 10.52 of Circular 230 pro- 
vides for censure, suspension, or dis- 
barment from practice before the 
IRS for willfully violating any of the 
regulations other than “best prac- 


tices,” or recklessly or through gross 
incompetence violating §10.34. 
While this sets the bar relatively 
high, all practitioners must now 
determine how, where, and when 
they need to legend written commu- 
nications, including e-mails, engage- 
ment letters, opinion letters, memos, 
client newsletters, blogs, Web sites, 
fax cover sheets, informational ma- 
terials, and transactional docu- 
ments”’ concerning federal tax is- 
sues or connected with the 
preparing or assisting in prepara- 
tion of submissions to the IRS. 


Impact on the Client 

Clients are adversely impacted by 
Circular 230 because most of the 
written communications they will 
receive from tax practitioners rou- 
tinely will advise them that they 
cannot rely on the written advice to 
be protected against federal, or 
sometimes, state or local tax penal- 
ties. Clients will have to pay more 
money to receive “covered opinions,” 
and will require an explanation of 
how, if at all, they can be protected 
from penalties, including accuracy- 
related penalties imposed by IRC 
6662A and IRC 6662.”! 


Conclusion 

The new Circular 230 regulations 
impose upon every tax practitioner 
the burden of understanding how 
and when these complicated regu- 
lations apply, and require modifica- 
tions in office practice to meet man- 
datory and “best practice” ethical 
standards. One wonders if the resolve 
to eradicate abusive tax transactions 
through revised Circular 230 regula- 
tions is an illusion. Is Circular 230 the 
“Jabberwock,” with “jaws that bite” 
and “claws that catch?” O 


' References to Circular 230 will be 
referred to hereafter by their section 
number in 31 CFR Subtitle A, Part 10, 
revised as of June 20, 2005. The au- 
thority to promulgate these regula- 
tions is found in 5 U.S.C. 301, 500, 551- 
559; 31 U.S.C. 330; Reorg. Plan No. 26 
of 1950, 15 FR 4935, 64 Stat. 1280, 3 
CFR, 1949-1953 Comp., p. 1017. This 
article does not discuss the proposed 
Circular 230 regulations regarding 
municipal bond opinions. The Circular 
230 regulations are referred to solely 
by section number. Section 10.2 (e) 
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defines “practice” before the IRS as 
comprehending all matters connected 
with a presentation to the IRS or any 
of its officers or employees relating to 
a client’s rights, privileges, or liabili- 
ties under laws or regulations admin- 
istered by the IRS. Such presentations 
include preparing and filing necessary 
documents, corresponding and commu- 
nicating with the IRS, and represent- 
ing a client at conferences, hearings, 
and meetings. 

* Some practitioners contend that 
“although the rules may be directed at 
tax shelters, they cover so much more 
as to be irrational.” 2005 TNT 101-4, 
May 26, 2005. IRS Chief Counsel Don 
Korb has advised practitioners that the 
final Circular 230 rules focus on trans- 
parency and disclosure and in applying 
the same, the IRS will use the “rule of 
reason” or common sense, and practitio- 
ners should do the same. Comments 
from a February 9, 2005, ABA-CLE tele- 
conference cosponsored by the ABA Sec- 
tion of Taxation. 2005 WorLpwibE Tax 
DaiLy 28-2 (Feb. 11, 2005). 

5 Beware the Jabberwock, my son! 

The jaws that bite, the claws 
that catch! 
Beware the Jubjub bird, and shun 
The frumious Bandersnatch! 


He took his vorpal sword in hand: 
Long time the manxome foe he 
sought 
So rested he by the Tumtum tree, 
And stood awhile in thought. 


And, as in uffish thought he stood, 
The Jabberwock, with eyes of 
flame, 
Came whiffling through the tulgey 
wood, 
And burbled as it came! 


One, two! One, two! And through 
and through 
The vorpal blade went snicker-snack! 
He left it dead, and with its head 
He went galumphing back. 


And, has thou slain the Jabberwock? 
Come to my arms, my beamish boy! 

O frabjous day! Callooh! Callay!” 
He chortled in his joy. 


Lewis Carroll, Alice Through 
the Looking Glass. 

* Legends required by Circular 230 
are italicized in this article. 

° The Congressional Budget Office 
indicated in its October 2005 Monthly 
Report that the federal budget deficit 
totaled about $317 billion in fiscal year 
2005, $96 billion less than the $413 bil- 
lion shortfall recorded in 2004. 2005 
Tax ANALysts TAx Notes Topay 194-12, 
October 7, 2005. 

® The balance was attributable to un- 
derpayment ($32 billion) and nonfiling 
($30 billion). February 26, 2004, letter 
to George K. Yin, chief of staff, Joint 
Committee on Taxation. 

’ Gregory v. Helvering, 293 U.S. 454, 
469 (1935). 

*’ The common law doctrines used by 
the courts to disallow tax benefits 
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claimed in tax shelter transactions and 
to impose penalties include the sham 
transaction doctrine, the economic 
substance doctrine, the business pur- 
pose doctrine, the substance-over-form 
doctrine, and the step transaction doc- 
trine. 

® The Internal Revenue Code of 1986, 
as amended through July 2005, is re- 
ferred to as IRC. IRC 7525 defines “tax 
advice,” and_ refers to IRC 
6662(d)(2)(C)(i) for the definition of a 
“tax shelter” as: “A partnership, or other 
entity, an investment plan or arrange- 
ment, or any other plan or arrangement, 
if a significant purpose of such partner- 
ship, entity, plan, or arrangement is the 
avoidance or evasion of federal income 
tax.” 

10 In her testimony before the Senate 
Committee on Finance, on March 7, 
2000, Lindy Paull, chief of staff of the 
Joint Committee on Taxation, stated 
that it was not possible to directly mea- 
sure corporate tax shelter activity 
through macroeconomic data. She re- 
ferred to the arrangements at issue in 
the following three cases to demon- 
strate the amount of tax at issue: ACM 
Partnership v. Commissioner, 157 F.3d 
231 (3d Cir. 1998) ($1 billion); Compaq 
Computer Corp. v. Commissioner, 113 
T.C. 214 (1999), rev., 277 F.3d 778 (5th 
Cir. 2001)($400 million) and Winn- 
Dixie Stores v. Commissioners, 113 T.C. 
254 (1999), aff'd, 254 F.3d 1313 (11th 


Cir. 2001), rev. den., 275 F.3d 49 (11th 
Cir. 2001), writ cert. den., 535 U.S. 986, 
152 L.Ed.464, 122 S.Ct. 1537 (2002)($6 
billion). Joint Committee on Taxation, 
Testimony of the Staff of the Joint 
Committee on Taxation Concerning In- 
terest and Penalties and Corporate Tax 
Shelters before the Senate Committee 
on Finance, March 7, 2000 (JCX-23- 
00). 

1 “Listed” transactions are “a trans- 
action that is the same or substantially 
similar to one of the types of transac- 
tions that the IRS has determined to 
be a tax avoidance transaction and 
identified by notice, regulation, or 
other form of published guidance as a 
listed transaction.” 26 CFR 1.6011-4. 

” Frank J. Gould, Enron and the 
Boundaries of Aggressive Tax Advice, 
Taxes at 25 (July 2004). 

‘3 In the Joint Committee on Taxa- 
tion, Report of Investigation of Enron 
Corporation and Related Entities Re- 
garding Federal Tax and Compensa- 
tion Issues, and Policy Recommenda- 
tions, Part One: General Observations, 
Recommendations and Findings, JCS- 
3-03 (Feb. 2003), the joint committee 
noted the “sophisticated” advice which 
Enron received, and the “minimal level 
of review” performed by outside advi- 
sors. 

‘4 Td. The “should” standard for tax 
opinions meets the “reasonable possi- 
bility” standard set forth in the §10.34 


(a) that there is a one-in-three realis- 
tic possibility that the reporting posi- 
tion will be sustained on the merits. 
This cannot include the possibility that 
the position will not be challenged on 
audit. 

' Allen Kenney, Supreme Court 
Nominee’s Firm Involved with Abusive 
Shelter Senate Report Says, 2005 TNT 
194-2 (Oct. 7, 2005). The Senate Re- 
port is the February 10, 2005, Report 
of the Permanent Subcommittee on 
Investigations of the Senate Homeland 
Security and Governmental Affairs 
Committee, which looked at the role 
of professional firms in the U.S. Tax 
Shelter Industry, 2005 TNT 23-28, p. 
56-59. 

'6 The following is a highlight of the 
most significant provisions of the 
American Jobs Creation Act related to 
tax shelters: (A) New I.R.C. §6707A 
which imposes a penalty for failure to 
report required information relating to 
“reportable transactions” under exist- 
ing I.R.C. §6011 regulations, generally 
any transaction: the same as or sub- 
stantially similar to transaction listed 
as tax avoidance transaction; offered 
under certain conditions of confiden- 
tiality; involving refundable or con- 
tingent fees based on whether the tax 
consequences are sustained; resulting 
in a tax loss in excess of certain 
amounts; engaged in by a taxpayer 
subject to SEC reporting requirements 


WE’RE NOW HEARING ARGUMENTS 
ON BEHALF OF CANDIDATES FOR 
DEAN’S FELLOWS SCHOLARSHIPS. 


Quinnipiac University School of Law is now accepting nominations for our 2006 Dean’s Fellows 
Scholarships. These full-tuition awards will be granted to full-time, first-year law students whose 
outstanding academic records, LSAT scores and commitment to public service demonstrate 
their potential for outstanding performance in the study of law. To be competitive for a 

Dean’s Fellows Scholarship, applicants should have an LSAT score of 160 or higher, and have 
an undergraduate GPA of at least 3.5. Those selected will round out an already outstanding 
student body — our full-time 1L Class for Fall 2005 has a 25th percentile LSAT of 155 and GPA 

of 3.08 and 75th percentile LSAT of 159 and GPA of 3.53. 


If you know someone on whose behalf you would like to make a case, please visit 
http://law.quinnipiac.edu or call 1-800-462-1944. 


iFiAC UNIVERSITY 
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(or business entities with $250 million 
or more in gross assets) in which tax 
and book treatment differ by more 
than $10 million in any year; or result- 
ing in a credit exceeding $250,000 if 
taxpayer holds underlying asset for 
less than 45 days. The penalty for fail- 
ure to report is $10,000 for individu- 
als, $50,000 for other, and $100,000 
and $200,000, respectively, for “listed” 
transactions. The IRS can rescind the 
penalty (except for “listed” transac- 
tions) and there is no judicial review 
of the decision not to rescind. (B) IRC 
§6501 statute of limitations for inad- 
equately reported listed transactions 
is extended to one year after the ear- 
lier of the date on which the transac- 
tion is reported as required; or the 
date on which the list maintenance re- 
quirements are satisfied with respect 
to the request for the treasure. This 
may apply to past transactions that 
become listed before the normal three- 
year statute of limitations has expired, 
but may not reopen statute of limita- 
tions for closed years. (C) I.R.C. §6111 
is modified to require a “material ad- 
visor” of a reportable transaction to file 
an information return generally iden- 
tifying the transaction and potential 
benefits. A “material advisor” is a per- 
son who provides material aid, assis- 
tance, or advice with respect to orga- 
nizing, managing, promoting, selling, 
implementing, insuring, or carrying 
out a reportable transaction; and who 
directly or indirectly derives gross in- 
come for such assistance or advice in 
excess of $250,000 ($50,000 in case of 
a reportable transaction substantially 
all tax benefits from which are to in- 
dividuals) or such other amount as 
may be prescribed by the secretary of 
treasury. Authorizes regulations pro- 
viding that in case of two or more per- 
sons subject to information return re- 
quirements for a_ particular 
transaction, only one is required to 
report; exemptions from reporting re- 
quirement; and other necessary and 
appropriate rules. (D) IRC §6708 pen- 
alty for failure to provide IRS, on IRS 
request, with investor list required to 
be maintained under I.R.C. §6112. The 
penalty is $10,000 per day beginning 
with 20th day from request. (E)IRC 
§6700 (a) penalty imposed on tax shel- 
ter promoters is increased from maxi- 
mum of $1,000 to 50 percent of gross 
income received by person from activ- 
ity for which penalty is imposed. Pen- 
alty applies to any activity that in- 
volves a statement regarding tax 
benefits of participating in a plan or 
arrangement if the person knows or 
has reason to know that such state- 
ment is false or fraudulent as to any 
material matter. (F) Section 822 of the 
act extends the secretary of the 
treasury’s authority for regulating 
practice before the IRS by expressly 
permitting censure and monetary pen- 
alties. In addition to monetary penal- 
ties imposed directly on a representa- 


tive, if the representative is acting for 
an employer or other entity, the stat- 
ute permits imposition of a monetary 
penalty on the employer or other en- 
tity if it knew, or reasonably should 
have known, of the conduct. Monetary 
penalties may not exceed gross income 
derived or to be derived from the con- 
duct giving rise to the penalty, and may 
be in addition to, or in lieu of, any sus- 
pension, disbarment, or censure of the 
individual. (G) New I.R.C. §6662A adds 
an accuracy-related penalty applicable 
to “listed” transactions and “report- 
able” transactions with significant tax 
avoidance or evasion purpose. The pen- 
alty equals 20 percent of the under- 
statement for an adequately disclosed 
transaction, 30 percent if inadequately 
disclosed. For disclosed transactions, 
a “strengthened reasonable cause” ex- 
ception applies if there is or was “sub- 
stantial authority” and the taxpayer 
reasonably believed that the claimed 
tax treatment was more likely than not 
the proper treatment. “Reasonable be- 
lief” exists only if that belief is based 
on facts and existing law when the re- 
turn is filed and relates solely to the 
chance of success on the merits. A tax- 
payer may rely on the opinion of a tax 
advisor in establishing reasonable be- 
lief, except for the opinion of a “dis- 
qualified tax advisor” or a “disqualified 
opinion.” A “disqualified tax advisor” 
is (a) an advisor who is a “material ad- 
visor” and/or is related to one who par- 
ticipates in the organization, manage- 
ment, promotion, or sale of the 
transaction, (b) is compensated by ma- 
terial advisor regarding the transac- 
tion, (c) has contingent fee arrange- 
ment regarding the transaction, or (d) 
has a disqualifying financial interest 
determined by regulation. A “disquali- 
fied opinion” is an opinion that (a) is 
based on unreasonable factual or le- 
gal assumptions; (b) unreasonably re- 
lied on representations, statements, 
findings or agreements of the taxpayer 
or other person; (c) does not identify and 
consider all relevant facts; or (d) fails to 
meet any other requirement prescribed 
by Treasury. I.R.C. §7525 provides that 
the tax practitioner privilege shall not 
apply to any written communication to 
any taxpayer in connection with the pro- 
motion of the direct or indirect partici- 
pation in any tax shelter. 

Section 10.35(b)(8) defines “promi- 
nently disclosed” as readily apparent 
to a reader of the written advice, de- 
pending on the facts and circum- 
stances surrounding the written ad- 
vice, including the sophistication of the 
taxpayer and the length of the advice. 
“At a minimum, to be prominently dis- 
closed an item must be set forth in a 
separate section (and not in a footnote) 
in a typeface that is the same size or 
larger than the typeface of any discus- 
sion of the facts or law in the written 
advice.” Id. 

‘8 Jeffrey H. Paravano and Melinda L. 
Reynolds, The New Circular 230 Regula- 
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tions — Best Practices or Scarlet Letter? 
www. bnatax. com /t-m / 
je_memorandum.htm, October 14, 2005. 

Swww.bnatax.com/tm/ 
transprice_circ230_prod.htm 8/14/2005. 

20 Tax practitioners Leslie Samuels of 
Cleary, Gottlieb, Steen & Hamilton LLP 
and Diana Wollman of Sullivan & 
Cromwell LLP have received informal 
clarification that the IRS does not consider 
certain language in operative or transac- 
tion agreements, term sheets, articles, 
training outlines, presentations, and books 
to be “written advice” subject to §10.35. 
2005 TNT 156-73 (Aug. 15, 2005). 

21 The accuracy-related penalties under 
I.R.C. 6662 equal 20 percent of the por- 
tion of the underpayment of tax attrib- 
utable to one or more of the following 
types of misconduct: negligence or dis- 
regard of rules and regulations; any sub- 
stantial understatement of tax; any sub- 
stantial valuation misstatement; any 
substantial overstatement of pension li- 
abilities; and any substantial estate or 
gift tax valuation understatement. With 
regard to the negligence or disregard of 
the rules or regulations penalty, the stat- 
ute defines “negligence” as “any failure 
to make a reasonable attempt to com- 
ply with” the Code, while a taxpayer’s 
“disregard” of rules or regulations must 
be careless, reckless, or intentional. Re- 
liance on professional advice is a factor 
to be considered as a defense to negli- 
gence if the reliance was reasonable. 
With regard to the substantial understate- 
ment of tax penalty, there is a penalty for 
taxpayers who take aggressive tax posi- 
tions. The penalty is imposed on the dif- 
ference between the tax liability reported 
on the return and the correct liability if it 
is “substantial.” However, the amount of 
the tax understatement is reduced by 
items supported by substantial authority. 
Reg. 1.6662-4(d) details the substantial 
authority standard and process for deter- 
mining whether substantial authority 
exists. A substantial understatement pen- 
alty can be avoided even if the taxpayer 
does not actually “prevail” on the under- 
lying substantive issue. The new IRC 
6662A accuracy-related penalty is de- 
scribed in note 15. 


Meah Rothman Tell graduated 
from the Columbia University School of 
Law and received an M.B.A. from the Co- 
lumbia University School of Business 
Administration and LL.M. in taxation 
from the University of Miami. Ms. Tell 
expresses her appreciation to Professor 
Frances Hill, director of the LL.M. tax 
program at the University of Miami 
School of Law. 

This column is submitted on behalf 
of the Tax Section, Mitchell I. Horowitz, 
chair, and Michael D. Miller, Benjamin A. 
Jablow, and Normarie Segurola, editors. 
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LABOR AND EMPLOYMENT LAW 


By William R. Amlong 


Faragher v. City of Boca Raton: 
A Seven-year Retrospective 


he most heralded legacy of 

the 1998 U.S. Supreme 

Court decision in Faragher 

v. City of Boca Raton, 524 
U.S. 775 (1998) — a plaintiff’s vic- 
tory allowing vicarious liability for 
hostile-environment discrimination 
— is, ironically, the “Faragher de- 
fense.” While an employer is liable 
for discriminatory behavior by su- 
pervisory personnel, it can — so long 
as no “tangible employment action” 
such as termination, demotion, or 
transfer occurs — plead and prove 
a two-prong affirmative defense: 
One, that it had an effective mecha- 
nism to prevent discrimination and, 
two, that the employee unreason- 
ably ignored it.' This has evolved 
over seven years into a fact-inten- 
sive matrix for fairly imposing li- 
ability on employers. 

Despite apprehension from com- 
mentators that the affirmative-de- 
fense exception would swallow the 
rule of vicarious liability,’ appeals 
courts have marched beyond buzz 
words. While recognizing that the 
Supreme Court’s goal was to polish 
the preventative facet of Title VII, 
and not to provide a pot-of-gold 
“temptation to litigate,” circuit 
courts uniformly have signaled that 
the “Faragher defense” inquiry is 
rigorous. 

Plaintiffs’ unsubstantiated “bad 
faith” claims fail,’ but neither 
“(g]eneralized references” to an anti- 
harassment policy” nor “the mea- 
ger action of adopting, but not pro- 
mulgating, a sexual harassment 
policy” will suffice. What else does 
not work? “[I]ssuing written policies 
but not enforcing them, painting 


over offensive graffiti every few 
months only to see it go up again in 
minutes, [and] failing to investigate 
sexual harassment as it investi- 
gated and punished other forms of 
misconduct” fall short.’ Evidence 
that an employer “did not handle the 
internal investigation properly or 
timely” can defeat the defense.* 
Likewise, responding to two women 
who “complained at virtually every 
available opportunity” by telling one 
that she was “overreacting” punc- 
tured the Faragher defense.’ So did 
having an anti-harassment policy, 
but telling a victim that his racist 
tormentor “did not mean anything 
by his language.”’’ Telling an em- 
ployee to report future incidents of 
harassment, without actually inves- 
tigating current allegations, “did not 
remedy the harassment that had 
already occurred, and was not ad- 
equate to deter future harass- 
ment.”'' Sarcastically inquiring 
whether a black employee wanted 
the company to tear down a wall on 
which a racist death threat had been 
painted twice was “worse than no 
response at all.”’* Who can be the 
plaintiff’s strongest witness? In 
Cadena v. Pacesetter Corp., 224 F.3d 
1203,1209 (10th Cir. 2000),"’ it may 
have been the human resources vice 
president who never spoke to the 
complainant during her “investiga- 
tion” and was unsure if she ever had 
learned the specifics of the com- 
plaint. 

Conflicting testimony concerning 
the dissemination of an anti-harass- 
ment policy,’ or its contents, as in 
the 11th Circuit case of Frederick v. 
Sprint/United Mgmt. Co., 246 F.3d 


1305, 1314-13115 (11th Cir. 2001), 
creates a jury question. One cannot 
outlaw “sexual” harassment, but 
keep silent about other gender- 
based behavior.’ Even a rigorously 
enforced policy does not necessarily 
shield an employer if severe and 
pervasive harm, e.g., a rape, occurs 
prior to the employee’s having had 
a chance to complain."® 

While employers may designate to 
whom to complain, as in the 11th 
Circuit case of Madray v. Publix 
Supermarkets, Inc., 208 F.3d 1290, 
1300 (11th Cir. 2000), they may 
not stand on formalism when ha- 
rassment comes to their attention 
through another channel. Thus, 
employers have been held to have 
adequate notice when supervisors 
with a duty to report witnessed ha- 
rassment'*; a supervisor to whom a 
victim was supposed to complain had 
laughed at offending behavior"; com- 
plaints were made by a co-worker”; 
or were raised in a union grievance.”! 
As the Seventh Circuit has held, “[a]t 
bottom, the employer’s knowledge of 
the misconduct is what is critical, 
not how the employer came to have 
that knowledge.”” 

What constitutes an adequate re- 
sponse? Prompt suspension and ter- 
mination works every time.” Typi- 
cal is the 11th Circuit decision in 
Walton v. Johnson & Johnson Servs., 
347 F. 3d 1272, 1288 (11th Cir. 2003), 
where the supervisor was sus- 
pended three days after a sales rep- 
resentative complained about a 
“consensual affair,” and was subse- 
quently fired. 

A plaintiff’s biggest mistake is to 
suffer in silence. In Casiano v. AT&T 
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Corp., 213 F. 3d 278, 287 (5th Cir. 
2000), the court found dispositive 
plaintiff's own testimony that he 
“suffered at least fifteen proposi- 
tions yet never reported any of the 
incidents until months after the 
last of them.” The 11th Circuit held 
in Walton™ that “absent a credible 
threat of retaliation, [a plaintiff's] 
subjective fears of reprisal do not 
excuse her failure to report.” When 
higher-ups clearly are accessible, 
a supervisor’s threats do not ex- 
cuse nonreporting.” It was for a 
jury to decide, however, whether a 
17-year-old was objectively reason- 
able in taking to heart her 34-year- 
old supervisor’s threat that if she 
complained about his assaulting 
her they would both be fired — 
even though “[t]o an outsider, es- 
pecially one of maturity and estab- 
lished position, this threat might 
seem hogwash... .”*° A jury could 
also consider an employee’s failing 
to complain about a perpetrator 
who carried a gun.”' Juries should 
weigh employers’ criticisms about 
the promptness of an employee’s 
complaint and the reasonableness 
of the employee’s cooperation.** 

A defendant relying on an 
employee’s failure to complain, 
however, needs “to identify all of 
the Affirmative Action Officers and 
Personnel Directors to whom [the 
employee] might have complained, 
and show conclusively that she did 
not.””® Testimony that a plaintiff 
complained to her boss’ boss cre- 
ates a question of fact.*° 

Any Faragher defense, of course, 
dissolves when a tangible job det- 
riment occurs. Termination obvi- 
ously is the ultimate such action, 
as in Hulsey v. Pride Rests., LLC, 
367 F.3d 1238, 1248-1249 (11th 
Cir. 2004), where a manager fired 
a fast food worker who rejected 
advances. Less drastic actions also 
qualify, such as a supervisor who 
required plaintiff to submit to 
weekly sexual activity to keep her 
job and withheld paychecks,” or a 
bank vice president who withheld 
loan approvals that impacted loan 
officers’ commissions and bo- 
nuses.*” 

Significantly, in Pa. State Police 


v. Suders, 542 U.S. 129 (2004), the 
Supreme Court held that “[t]his af- 
firmative defense will not be avail- 
able to the employer . if the 
plaintiff quits in reasonable re- 
sponse to an employer-sanctioned 
adverse action officially changing 
her employment status or situa- 
tion, for example, a humiliating 
demotion, extreme cut in pay, or 
transfer to a position in which she 
would face unbearable working 
conditions.” 

Thus, seven years after the 
Court decided Faragher, the 
“Faragher defense” continues to 
evolve. While district courts ap- 
peared initially to fall prey to a 
form-over-substance approach, 
courts of appeals have rejected lip 
service and legerdemain. Suders is 
but a logical extension of the con- 
tinuum. 


1524 U.S. at 807-808. 

? See, e.g., Anne Lawton, Operating 
in an Empirical Vacuum: The Ellerth 
and Faragher Affirmative Defense, 13 
Cotum. J. GENDER & L. 197, 212 (2004) 
(“lower federal courts have interpreted 
the employer’s obligations and burden 
of proof so that employers have little 
incentive to do anything besides pro- 
mulgate policies and procedures that 
look good on paper”). 

3 524 US. at 805. 

‘ Barrett v. Applied Radiant Energy 
Corp., 240 F.3d 262, 266 (4th Cir. 2001). 

5 Cerros v. Steel Techs., Inc., 398 F.3d 
944, 952-955 (7th Cir. 2005). 

® Robinson v. Sappington, 351 F.3d 
317, 337 (7th Cir. 2003). 

? Hurley v. Atlantic City Police Dep’t, 
174 F.3d 95, 118 (3d Cir. 1999). 

’ White v. New Hampshire Dep’t of 
Corrections, 221 F.3d 254, 261-262 (1st 
Cir. 2000). 

®° EEOC v. R&R Ventures, 244 F.3d 
334, 341 (4th Cir. 2001). 

0 Spriggs v. Diamond Auto Glass, 242 
F.3d 179, 187-188 (4th Cir. 2001). 

'! Nichols v. Azteca Rest. Enters., 256 
F.3d 864, 876 (9th Cir. 2001). 

2 Reedy v. Quebecor Printing Eagle, 
Inc., 333 F.3d 906, 909-910 (8th Cir. 
2003). 

1S 224 F.3d 1203, 1209 (10th Cir. 2000) 
(affirming $300,000 judgment, reduced 
from $750,000). 

\ Marrero v. Goya of P.R., Inc., 304 
F.3d 7, 22 (1st Cir. 2002). 

‘5 Smith v. First Union Nat'l Bank, 
202 F.3d 234, 245 (4th Cir. 2000). 

16 Greene v. Dalton, 334 U.S. App. D.C. 
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92 (D.C. Cir. 1999). 

17 208 F.3d 1290, 1300 (11th Cir. 2000) 
(“Publix required that its employees 
report harassing behavior to either the 
store manager, district manager, or di- 
visional manager and went so far as 
to list the names and phone num- 
bers...”) 

18 See, e.g. Clark v. UPS, 400 F.3d 341, 
350-351 (6th Cir. 2005). 

19 Swinton v. Potomac Corp., 270 F.3d 
794, 801 (9th Cir. 2001). 

20 Sims v. Health Midwest Physician 
Servs. Corp., 196 F.3d 915, 920 (8th Cir. 
1999). 

21 Watts v. Kroger Co., 170 F.3d 505, 
511 (5th Cir. 1999). 

22 Cerros, 398 F.3d at 952. 

°3 See, e.g., McCurdy v. Ark. State Po- 
lice, 375 F.3d 762, 772 (8th Cir. 2004) 
(offending sergeant promptly sepa- 
rated, fired); Wyatt v. Hunt Plywood 
Co., 297 F.3d 405, 413 (5th Cir. 2002) 
(“When Hunt’s higher management 
personnel became aware of 
Thompson’s sexually harassing con- 
duct and Gorum’s misrepresentation of 
it, Thompson and Gorum were sus- 
pended, investigated, and fired 
promptly”); and Matvia v. Bald Head 
Island Mgmt., 259 F.3d 261, 268 (4th 
Cir., 2001) (supervisor suspended four 
days after attempting to kiss plaintiff, 
fired 12 days later). 

4 347 F.3d at 1290-1291. 

25 Wyatt, 297 F.3d at 413. 

26 Reed v. MBNA Mktg. Sys., 333 F.3d 
27, 37 (1st Cir. 2003). 

*7 Swinton, 270 F.3d at 801. 

°° Hardy v. Univ. of Ill. at Chicago, 328 
F.3d 361, 365-366 (7th Cir. 2003). 

°° Fairbrother v. Morrison, Case No. 
03-9242-cv, Slip Op., 2005 U.S. App. 
LEXIS 11148, *36 (2d Cir. June 14, 
2005). 

3° Mack v. Otis Elevator Co., 326 F.3d 
116, 128 (2d Cir. 2003). 

31 Min Jin v. Metro. Life Ins. Co., 310 
F.3d 84, 93 (2d Cir. 2002). 

82 Mallinson-Montague v. Pocrnick, 
224 F.3d 1224, 1230 (10th Cir. 2000). 


William R. Amlong practices in 
Ft. Lauderdale with the five-lawyer firm 
of Amlong & Amlong, P.A. Mr. Amlong 
represented Beth Ann Faragher through 
trial, appeal, and before the U.S. Su- 
preme Court. 

This column is submitted on behalf 
of the Labor and Employment Law Sec- 
tion, Frank D. Kitchen, chair, and Frank 
E. Brown, editor. 

Mr. Amlong’s article, “Faragher v. 
City of Boca Raton: A Seven-year Ret- 
rospective,” was previously published in 
the ABA 2005 - 2006 Tips Employer-Em- 
ployee Relations Committee Newsletter, 
Fall 2005 and is reprinted by permission 
of the American Bar Association. 
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By Summer Hall 


George Edgecomb Bar Awards Scholarships 
to African-American Students 


harlie D. Connally was 

seven years old when he 

started to watch Perry 

Mason with his father. 
This daily ritual inspired him to be- 
come a lawyer. However, the rising 
cost of college tuition sometimes 
deters students from fulfilling life- 
long dreams. Not so for Connally, 
who received one of four scholar- 
ships from the George Edgecomb 
Bar Association. 

GEBA, founded in 1983, was 
started by friends and colleagues of 
Judge George Edgecomb to carry on 
his legacy. Edgecomb, who became 
the first African-American judge in 
Hillsborough County, overcame 
challenges that hindered the suc- 
cess of men and women of color in 
the legal profession. 

GEBA’s mission is aimed at im- 
proving opportunities for African- 
American lawyers throughout the 
county. Now the association’s 90 
members are trying to reduce the 
obstacles for African-American high 
school students trying to pursue a 
college education through its annual 
scholarship program. 

Connally, who attends the Univer- 
sity of Tampa, aspires to become a 
criminal prosecutor. “I believe I can 
do the most good in this area of law 
because I love to talk and argue my 
position,” Connally said. “I am re- 
ally thankful that GEBA is helping 
to fund my education.” 

The GEBA scholarship program, 
which has awarded over $100,000 in 
10 years, typically selects four de- 
serving students from Hillsborough 
County. Each applicant must meet 
rigorous criteria set by the GEBA 


scholarship committee. The selected 
students display excellence in their 
academics, excel in extracurricular 
activities, and involve themselves in 
charitable organizations. “With 
these students there is definitely 
evidence that the teachers and par- 
ents are working hard to help their 
students achieve,” Julie Sneed, 
GEBA scholarship coordinator, said. 

One of the scholarships GEBA 
awards is a four-year prepaid tuition 
scholarship that is given to a ninth- 
grader. This scholarship is cospon- 
sored by the Hillsborough Educa- 
tion Foundation. 

The 2005 recipient of this schol- 
arship is Danielle L. McIntyre of 
Plant High School in Tampa, who 
maintains a 4.36 grade point aver- 
age and has already achieved nu- 
merous honors including outstand- 
ing achievement on the FCAT. 
Sneed said this scholarship is 
awarded at the beginning of the 
student’s high school career to en- 
sure the student will “keep their 
grades up, continue to contribute to 
the community, and maintain a 
drug-free and crime-free life.” 

The other three scholarships are 
$1,000 cash awards given to high 
school seniors. Each scholarship 
recipient maintains a grade point 
average that exceeded 4.0. 

Clinton Paris, GEBA president, 
said the scholarships remain impor- 
tant because the greatest hindrance 
to African-Americans pursuing 
higher education is affordability. He 
also said that the African-American 
community must take the lead in 
creating opportunities for African- 
American children. 


“The GEBA scholarship program 
is directed at eliminating the bar- 
rier to opportunity African-Ameri- 
can students’ face,” Paris said. 

Each year the monetary amount 
and number of scholarships depend 
on the money raised from the An- 
nual Law Week Scholarship Ban- 
quet in April. This year’s banquet 
raised more than $25,000. 

Guests have included former U.S. 
Rep., Rev. Walter Fauntroy and Ben- 
jamin Crump, past president of the 
Virgil Hawkins Florida Chapter 
National Bar Association, 

GEBA not only funds the scholar- 
ship program but it has created a 
program to inspire African-Ameri- 
can students of all ages through its 
mentoring program at Sligh Middle 
School in Hillsborough County and 
a survival workshop for law stu- 
dents at Stetson University College 
of Law in Gulfport. 

Although the scholarship pro- 
gram receives massive support from 
the community, GEBA still looks for 
avenues that will expand the pro- 
gram throughout Hillsborough 
County. 

Paris hopes the scholarship pro- 
gram will plant the seed for schol- 
arship recipients to later return to 
the community as productive citi- 
zens and assist future aspiring stu- 
dents in pursuit of their dreams. 

For more information about the 
GEBA scholarship program or how 
to make a donation, contact Clinton 
Paris, GEBA president, at 813-273- 
5000 or cparis@gray-robinson.com. 


Summer Hail is an intern in the 
Bar’s Public Information Department. 
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Courtroom 302, A Year Behind 
the Scenes in an American 
Courthouse 

by Steve Bogira 

Reviewed by David Mandell 

Each day thousands of people 
trudge into criminal courthouses to 
learn what fate awaits them. These 
anonymous defendants are invisible 
to the public, unless accused of a 
sensational crime. Chicago journal- 
ist Steve Bogira decided to see how 
the criminal justice system really 
works. For a year, he sat in Chicago’s 
criminal courtroom 302. With excep- 
tional access to the judge, lawyers, 
and staff, he was able to obtain one 
of the most intimate views of how 
justice is meted out. 

The first fact Bogira noticed was 
the connection between drugs and 
crime. An enormous number of de- 
fendants are drug dependent. They 
are a far cry from the Miami Vice 
television portrayal. In Chicago 
criminal court there are no drug 
lords flaunting yachts and luxury 
cars. Instead there is an unending 
parade of addicts, most hoping only 
to be assigned to another rehabili- 
tation program and escape jail time. 
Everyone — judge, prosecutor, and 
defense attorney — knows that the 
judicial branch is ill equipped to com- 


bat drug addiction. The goal in Chi- 
cago is to move the docket and avoid 
a trial. In Bogira’s view, the war on 
drugs was lost many years ago. 
Readers also see the overwhelm- 
ing pressure to plea bargain cases. 
Defendants routinely plead guilty to 
charges they deny and prosecutors 
reduce charges to ensure convic- 
tions. The case flowchart tops every- 
thing. Chicago, like most urban ar- 
eas, relies on public defenders to 
represent the bulk of criminal cases. 
Defendants receive brief visits in 
the lockup, a source of great anger, 
resulting in angry courthouse dis- 
turbances. Bogira points to another 
source of friction: courthouse em- 
ployment. Chicago is famous for its 
political machine and all hiring, 
from sweeping floors, guarding de- 
fendants, to prosecuting and judg- 
ing, comes through politics. When a 
courthouse resembles a private 
clubhouse, there is inevitable hos- 
tility from those not allowed inside. 
Trial level judges in Illinois, like 
those in Florida, are elected. Their 
main source of campaign donations 
is the trial bar, and judges solicit 
campaign donations from lawyers 
who appear before them. In a tell- 
ing scene Bogira attends a 
fundraiser where the judge of court- 


room 302 must obtain the support 
of lawyers but not appear to be in- 
fluenced by it. The system inevita- 
bly causes a conflict of interest when 
a lawyer who has donated to the 
judge appears before him. 

Although the portrayal is often 
bleak, there are bright spots in 
courtroom 302. An intern in the pub- 
lic defender’s office finds evidence 
in a photograph that was overlooked 
by both the prosecutor and defense 
attorney, and a defendant is cleared. 
The judge gives a substantial sen- 
tence to a politically connected de- 
fendant despite his threats to raise 
money to defeat the judge at elec- 
tion time. 

Courtroom 302 is one of the most 
vivid accounts of our justice system. 
I wish that after a year spent ob- 
serving its shortcomings, Bogira of- 
fered some solutions. He repeatedly 
emphasizes how the war on drugs 
has been a costly failure but pre- 
sents no alternative. Even those 
who appear daily in criminal court 
will learn something in the stories 
from Courtoom 302. 

This books sells for $16.50 and is 
available in bookstores and 
Amazon.com. 


David Mandell, Norwich, CT, is a 
member of The Florida Bar. 


Have you ever wished you could sit down and talk in complete confidence 
with someone about your law practice — someone whose drinking or drug 


problem may have been worse than yours? 


We can help. We're Florida Lawyers Assistance (FLA), the confidential program designed to assist those 
people in the legal profession with any type of substance abuse problem. If you or someone you know in the 
legal profession is impaired by alcohol or other drugs, call 800/282-8981 in complete confidence for advice 
and help. It will not threaten a legal career if you act now — in fact, it might just save one. 


FLA 


Florida Lawyers Assistance 
800/282-8981 
www. fla-lap.org 
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Lawyer Services 


Attorney Referral Services 


@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seek- 
ing a Lawyer due to our Innovative Market- 
ing Strategies. Call today - Is your phone 
ringing like it used to? 

1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


= Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Nation- 
wide,¢ Salvatore R. Raimondii, Sr., (561) 832- 
6022, website: www.AAFSA.com; 

E-mail: AFSASSOCIATES @ AOL.COM. 


Aviation Consultant 


@ Retired FAA Inspector; experienced air- 
craft accident investigator. In-depth knowledge 
of FAA regulations, orders, and policies; also, 
FAA philosophy, tactics, and techniques. Con- 
duct accident investigations, case screening, 
research, and serve as expert witness. 
Keating Aviation Consulting, LLC, (502) 
722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult @bellsouth.net. 


Expert Witnesses 


Handwriting 


a American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North Palm 
Beach, Fl 33408. Court qualified expert witness 
in Federal, Circuit, Probate, District Courts and 
arbitration cases throughout the U. S. 
Phone(561)622-6310; 
www.americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 21 
Drive, Suite 123, Jacksonville, FL 32216, (904) 
721-3434. Thirty years experience in Federal 
and State Crime Laboratories. Qualified in 
Federal and State courts. Retired FDLE Docu- 
ment Examiner. 


@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434, Suite 
1004-132, Altamonte Springs, FL 32714. (800) 
544-0004. Formerly with U.S. Postal Inspec- 
tion Service Crime Lab. Over 27 yrs. Experi- 
ence. ABFDE Certified (former Board Direc- 
tor.) Court qualified throughout southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of Cer- 
tified Planners (AICP). Author, AICP Profes- 
sional Practice Manual. 35+ years Experi- 
ence in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682- 
7200; (407) 252-7200 cell; 


iplan l.com: -Solinplanning.com. 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Secu- 
rity Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence. F. B.|. Academy graduate. Former Uni- 
versity Criminal Justice Instructor. (954) 434- 
0413, www.EXPERTWITNESS.COM/ 
GUASTO. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Exten- 
sive expert witness experience, all types 
mining: accidents, injuries, wrongful death, 
construction, trucking/rail, disputes, product 
liability, mineral property management, min- 
eral appraisal for estate & tax 540-989-5727. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut.com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass'n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax (305) 
682-1533. 


Malpractice Insurance 


= Jason A.Wyman of Advanced Insurance is 
an independent agent who specializes in mal- 
practice insurance. Access rates from various 
carriers with one application. (954) 889-0710; 
jwyman @advancedins.com. 


Stockbroker Fraud 


Mismanagement 


@ Call us to talk over remedies available to 
your clients who have securities account 
losses. Referral or co-counsel; expert witness 
affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 
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Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Lawyer Services Rates 


Standard Format — $80 per insertion. 
Minimum of 5 lines. Each additional line 
is $20. Initial ad placement payable in ad- 
vance. 5-time insertion, $400; 10-time 
insertion, $750. 


Display Format — 

1Time 5Times 10 Times 
1/6 pg $300 $250 $200 
112 pg $250 $225 $200 


It is not too early 
to start thinking 
about the 2006 
Florida Bar 
Directory! 


Call 
Randy Traynor 
at 


(850) 561-5685 


TODAY! 
Time is passing. 
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Lawyer Services 


KERR & ASSOCIATES If it's a question of 


Court Reporters 


Serving Lake and Seminole County Safety. ae 


1 —_— 753 The answer must be 
antor Engineering, Safety, and = 
1033 W. 1 st Street Security Experts Profess 5 o na : 
Suite A (All Disciplines) 
Sanford, Florida 32771 
(407) 330-4700 
Tavares 
614 N. Sinclair Ave. 
Tavares, Florida 32778 
(352) 742-3144 
Fax (352) 742-1244 
Deposition Suites Available 


uilding Witness, Ltd? 
medical expert testimony in medical malpractice, personal injury & disability claims 
BLOCKS 


Volunteers of America builds stronger 

communities by serving homeless 

individuals and families, the elderly, 

and at-risk youth. Your donation can Services to reduce healthcare liens and Subrogation claims 
help provide a solid foundation. for the Plaintiff’sTrial Bar 


Professional Safety Incorporated 


Volunteers of America— 
changing lives, restoring hope. 
Please call us at 1.800.899.0089 
or visit www.voa.org. 


ERISA Plans 
Personal Health Insurance Policies 
State and federal ‘ena health plans 
Medicare/Medicai 
Os 
Hospital liens 
Champus 
Provider balance billing disputes 


Wey Volunteers WADE YEAKLE P.A. www.wadeyeakle.com 

fd of America’ Tort & insurance practice since 1967 Phone: (727) 896-1230 
Healthcare specialization since 1990 Fax: (727) 823-8043 
There are no limits to caring.™ 540 4" Street North Cell: (727) 643-9695 

St. Petersburg, FL 33701-2302 Email: info@wadeyeakle.com 


Have you ever wished you could sit down and talk in complete confidence with someone about your 
law practice—someone whose drinking or drug problem may have been worse than yours; someone who 
can tell you what drinking/use of drugs did to his or her practice, family, and health? Or maybe just 
someone to listen with an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be able to talk frankly 
with just such a person—a person who is solving problems just like yours and is living happily and usefully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline at 800/282-8981. 
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Lawyer Services 


FORENSIC & INVESTIGATIVE ACCOUNTANTS 
LITIGATION SUPPORT & ADVISORY SERVICES 


Claims for Damages and Lost Profits - Contract Disputes 
Economic Crimes - Stockholder Derivative Actions 
Bankruptcies & Reorganizations 
Frauds, Defalcations & Financial Irregularities 
Expert Testimony 


Serving individuals, law firms, corporations and government agencies 
nationwide. 


Michael A. DeCarlo, Jr. CPA THE DECARLO GROUP, LLC 
1401 Brickell Avenue #920, Miami, FL 33131 (305) 373-3800 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


Bill Hager, President cai 561-995-7429 


Former Insurance Commissioner 
Former Property Casualty CEO 


Full background at: 
www.expertinsurancewitness.com 


Call for Entries 


Law Firm Newsletter and Brochure = 

1 

i 
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Nationwide Competition for firms of all sizes. 


\ 


Visit www.advocatusdiaboli.org 
for entry details. 


(We) take our sight for granted... 


until it’s going. If glasses or surgery 


are not enough, there is still hope. To 


locate an eye doctor specializing in 


low vision, or for more information 


on living independently with low 
vision, call (S00) 455-8006 or visit 


www.checkyearly.com/lowvision. 


CLIENTS NOT PAYING? 


Collections Specialist For Florida 
Law Firms Since 1972 


* Dignified & Professional 

¢ No Upfront Costs 

* Quick, Proven Results 

* Send One Account or 10,000 

* No Recovery..... No Fee! 

Extensive Attorney References 


Call now for a free, no 
obligation consultation. 


Abrams, Farrell, Wagner 
& Associates, Inc. 


1-800-495-8258 
TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 


TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 


SINCE 1957 
l Check out The Florida Bar l 
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Abrams, Farrell, Wagner 
& Associates 

Advanced Insurance 

Blumberg Excelsior 

Corporate Creations 

DeCarlo Group 

East Bay Mortgage 

e f Smart Marketing 


Empire Corporate 

Florida Lawyers Mutual Cover3 
Gilsbar 13 
Government Liaison 51 
Harvey E. Morse, P.A. 37 
Insurance Metrics 51 
Int’] Genealogical 29 
Kerr & Associates 50 
LexisNexis Cover 2, 3, 26 
Market Rite 

Med Witness 

Professional Safety 

Proskauer Rose 

QLTT International 

Quinnipiac University 
Rainmaking 

Ricci, Leopold 

Trugman Valuation 

West 

Wade Yeakle 


fowl 
You’re charged with being a pickpocket. 
You are not charged with losing your touch. 
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You: One click on ResultsPlus™ 


ResultsPlus puts a powerful law library behind your Westlaw” search, 
suggesting analytical materials relevant to your search topic. One click and 


your research may already be done! Get the right answer faster with 


ResultsPlus, exclusively on westlaw.com®. Maybe someone should tell Carl. 


Now for individual cases, too! 
Visit westlawresultsplus.com or call the 


West Reference Attorneys at 1-800-207-9378 and enter 68121. 


© 2005 West, a Thomson business L-311157/1-05 


Differences that matter. 


Westlaw. 
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